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I. STATEMENT OF JURISDICTION

Pursuant to Utah Code Ann. § 78-2a-3(2)G) and the Utah Constitution, Art. VIII, §
3, this Court has jurisdiction over the present appeal.

II. STATEMENT OF THE ISSUES AND STANDARD OF REVIEW
A. Issue 1: Did the trial court commit errors of law when it ruled that Gerald H.
Rice ("Mr. Rice") is not the alter ego of Rice Development, Inc. ("Rice Inc.") and Rice
Development, LLC ("Rice LLC") because:

(1) the d'Eiia Family Trust UDT Dated

August 22, 1990 (the "Trust") was required to sustain a higher burden of proof because it
had a contractual relationship with Rice Inc. and Rice LLC, (2) Mr. Rice was justified
when he withdrew all of Rice Inc.'s and Rice LLC's capital in the face of mounting
liabilities owed to the Trust because neither Rice Inc. nor Rice LLC agreed with the Trust
that they would not make such distributions, and (3) the trial court erred when it applied
its findings of fact to the law of alter ego, or alternatively, committed a clear error when it
concluded that Mr. Rice was not the alter ego of Rice Inc. and Rice LLC?
Standard of Review and Preservation: Whether the trial court correctly
interpreted the law of alter ego is a question of law reviewed for correctness. Grynberg v.
Questar Pipeline Co., 70 P.3d 1, 7 (Utah 2003). Alternatively, accepting the trial court's

findings of fact as true, none of which are disputed by the Trust, the trial court's legal
conclusion that Mr. Rice is not the alter ego of Rice Inc. and Rice LLC is reviewed for
correctness. See Drake v. Industrial Comm 'n. of Utah, 939 P.2d 177, 181 (Utah 1997);

and State v. Vincent, 883 P.2d 278, 281 (Utah 1994). If this Court considers the question
one of mixed law and fact, the trial court's findings of fact are reviewed under a clearly
erroneous standard, while trial court's application of the facts to the law is· given some
limited deference. See Drake, 939 P.2d at 181; and State v. Pena, 869 P.2d at 936 (Utah).
The Trust's alter ego claims were preserved at the trial court level. (See, e.g., Record on
Appeal ("R.") at pp. 202-204, First Amended Complaint ("Complaint"); R. at pp. 11771189, Plaintiff's Trial Brief; R. at pp. 1336-40, trial court's Memorandum Decision (see
Exhibit A to Appendix) ("Decision"); and R. at pp. 1675-77, Notice of Appeal.)
B. Issue 2: Did the trial court incorrectly rule as a matter of law that Mr. Rice is
not personally liable to the Trust for Rice Inc.'s and Rice LLC's breaches of fiduciary
duties even though Mr. Rice participated in, sanctioned, and directed the same breaches
of fiduciary duties for which Rice Inc. and Rice LLC were found liable?
. Standard of Review and Preservation: Accepting the trial court's findings of
fact as true, none of which are disputed by the Trust, the trial court's legal conclusion that
Mr. Rice is not personally liable to th,e Trust for Rice Inc.'s and Rice LLC's breaches of
their fiduciary duty is reviewed for correctness. See Drake, 939 P.2d at 181; and State v.
Vincent, 883 P.2d 278, 281 (Utah 1994). If this Court considers the question one of

mixed law and fact, the trial court's findings of fact are reviewed under a clearly
erroneous standard, while the trial court's application of the facts to the law is given some
limited deference. See Drake, 939 P.2d at 181; and Pena, 869 P.2d at 936. The Trust's
breach of fiduciary duty claims were preserved at the trial court level. (See, e.g., R. at pp.

189-193, Complaint; R. at pp. 1157-68, Plaintiffs Trial Brief; R. at pp. 1389-94,
Plaintiffs Memorandum in Support of Motion to Amend Judgment or in the Alternative
for New Trial ("Motion to Amend Judgment"); and R. at pp. 1675-77, Notice of Appeal.)

C. Issue 3: Did the trial court commit an error of law when it refused to adopt a
presumption of intent to commit fraud arising from Rice Inc.'s and Rice LLC's fiduciary
obligations they owed to the Trust?

Standard of Review and Preservation: Whether the trial court correctly
interpreted the doctrine of constructive fraud presents a question of law that is reviewed
for correctness. See Grynberg, 70 P.3d at 7. The Trust's constructive fraud claims were
preserved at the trial court level. (See, e.g., R. at pp. 193-195, Complaint; R. at pp. 116872, Plaintiffs Trial Brief; R. at pp. 1334, Decision; R. at pp. 1394-98, Motion to Amend
Judgment; and R. at pp. 1675-77, Notice of Appeal.)
III. STATEMENT OF THE CASE

A. Nature of the Case.
Rice Inc., a California corporation, and Rice LLC, a Utah limited liability
company, were general partners in Cherry Hills Associated, L.P. ("Cherry Hills"), a
California limited partnership, and Bridlevale Associates, Ltd. ("Bridlevale"), a Utah
limited partnership respectively.
partnership.

The Trust was a limited partner of each limited

Cherry Hills and Bridlevale were involved in residential real estate

developments located in California ("Cherry Hills Project") and Utah ("Bridlevale
Project") respectively. Rice Inc. served as the sole general partner of Cherry Hills and

Rice LLC served as the exclusive general partner of Bridlevale. The Trust was the sole
limited partner in both Cherry Hills and Bridlevale. Mr. Rice was the exclusive owner of
Rice Inc. and Rice LLC during all relevant times, and he personally directed and
controlled both Rice Inc. and Rice LLC. Mr. Rice was a director, president and chief
financial officer of Rice Inc. and the manager of Rice LLC. The Trust entrusted millions
of dollars to Mr. Rice's care in the form of capital contributions and loans to Rice Inc.
and Rice LLC. Rice Inc. and Rice LLC, on the other hand, were required to manage the
respective partnerships for the benefit of the Trust in connection with development of real
estate and to account for results of the operations of the projects.
The parties enjoyed a long and trusting relationship until Serge Max d'Elia ("Mr.
d'Elia"), as trustee of the Trust, discovered that Mr. Rice had misled him about the status
of the proceeds from a $80,679 utility bond belonging to Bridlevale. An investigation
began that lead to the discovery of numerous acts of wrongful conduct by both Rice Inc.
and Rice LLC in their capacities as the general partners of Cherry Hills and Bridlevale
respectively. While the trial court found Cherry Hills and Bridlevale liable for their
breaches of contract and breaches of fiduciary duty in the amounts of $2,299,019 and
$340,996 respectively, they are unable to answer for these damages because they are
insolvent. The trial court also found Rice Inc. and Rice LLC liable for those amounts
under theories of breach of contract and breach of fiduciary duty and because, as the
general partners of Cherry Hills and Bridlevale, they were liable for the debts of the
limited partnerships. The Trust cannot collect any amounts due from Rice Inc. and Rice

LLC because Mr. Rice depleted his wholly owned companies of their assets resulting in
their inability to pay their obligations. Moreover, he insufficiently capitalized them.
addition, Mr. Rice

~sed

In

Rice Inc. and Rice LLC as facades for his numerous businesses,

shifting money from entity to entity without formalizing the obligations. Furthermore,
Rice Inc. and Rice LLC cannot account for significant sums of monies entrusted to them.
The Trust asserted at trial that Mr. Rice, as the sole owner and manager of Rice
Inc. and Rice LLC, should be held personally liable as the alter ego of his companies.
Furthermore, the Trust asserted that he should be held personally liable for breaches of
fiduciary duties committed by the general partners Rice Inc. and Rice LLC because he
personally directed those companies. Finally, the Trust asserted that Rice Inc., Rice LLC,
and Mr. Rice should be liable for constructive fraud, because of the fiduciary obligations
they owed to the Trust, the proven advantage and secret profits they obtained, and the
false and omitted information they failed to disclose to the Trust.
B. Course of Proceedings and Disposition by Lower Court.

On September 30, 2002, the Trust filed Plaintiffs' Motion for Partial Summary
Judgment against Cherry Hills and Rice Inc., as the general partner of Cherry Hills, for
unpaid loans the Trust made to Cherry Hills in the principal amount of $1,163,000 and
interest in the amount of$1,084,079. The Trust also moved for summary judgment on its
claim for alter ego, arguing that Mr. Rice should be held personally accountable for the
debts of his wholly owned and controlled company, Rice Inc. On July 9, 2003, the Court
awarded the Trust judgment for the unpaid loans, in the total amount of $2,24 7,079 (plus

accruing post-judgment interest) against Rice Inc. and Cherry Hills, but found issues of
fact relating to the Trust's alter ego claim against Mr. Rice. (R. at pp. 1094-97, Order and
Judgment Granting in Part and Denying in Part Plaintiffs Motion for Summary
Judgment.)
Thereafter, a five day trial was conducted before Judge Frank G. Noel from
September 29, 2003 through October 3, 2003. The Trust's First Amended Complaint
("Amended Complaint") and Plaintiffs Trial Brief set forth the claims for relief sought
during trial.

Those claims included breach of contract, breach of fiduciary duty,

fraudulent concealment/constructive fraud, civil conspiracy, unjust enrichment, monies
had and received, and alter ego. The trial court issued its Memorandum Decision on
March 4, 2004, finding liability against Rice Inc. and Rice LLC for breaches of contract
and breaches of fiduciary duty based on their failure to repay deficits in their Cherry Hills
and Bridlevale capital accounts respectively and Rice Inc.'s and Rice LLC's failure to
account for and their misuse of hundreds of thousands of dollars in partnership funds.
The trial court denied the Trust's claims: (a) for constructive fraud against Rice Inc., Rice
LLC and Mr. Rice; (b) that Mr. Rice should be held personally liable as the alter ego of
Rice Inc. and Rice LLC; and (c) that Mr. Rice should be held personally liable for the
breaches of fiduciary duties of Rice Inc. and Rice LLC. (R. at pp. 1331-40, Decision.)
The trial court entered its Findings of Fact and Conclusions of Law (see Exhibit B
of Appendix) and the Final Judgment on September 14,2004. (R. at pp. 1355-1384). On
September 23, 2004, the Trust filed a Motion to Amend Judgment or in the Alternative

for New Trial. The trial court denied the Trust's Motion to Amend Judgment or in the
Alternative for New Trial on February 7, 2005. (R. at pp. 1163-65.) The Trust timely
filed its Notice of Appeal on March 9, 2005. (R. at pp. 1675-77).

C. Statement of Material Facts.
Prior Relationship between Mr. d'Elia, Rice Inc. and Rice LLC.
Appellants Serge and Lilian d'Elia (collectively the "d'Elias"), are the trustees of
the Trust. (R. at p. 1356, Findings at ~1.) Mr. d'Elia's relationship with Mr. Rice dates
back to 1988 when Mr. d'Elia invested in a California real estate project known as Park
Hill Collection ("Park Hill"). (R. at p. 1357, Findings at ~7.) Park Hill was formed and
operated pursuant to an agreement of limited partnership ("Park Hill Agreement"), which
was drafted by Mr. d'Elia's attorney, Frank Schmehr. (R. at p. 1357, Findings at

~7.)

Rice Young Pacific Inc. was the general partner and general contractor for Park Hill.
Rice Young Pacific, Inc. was owned in equal percentages by Mr. Rice and Gary Young
("Mr. Young"). (R. at p. 1357, Findings at ~8.)
During the first phase of the Park Hill project, Mr. Rice and Mr. Young, with the
assistance of Larry Martin ("Mr. Martin") and Richard Roberts ("Roberts"), employees of
Rice Inc. and the superintendents of the Park Hill project, determined that they could
improve quality and timeliness of framing, drywall, and concrete work if they formed "inhouse" subcontractors. (R. at p. 1358, Findings at

~~13-14.)

Messrs. Rice, Young, and

Martin formed Rymco Framing, Inc. ("Rymco Inc."). (R. at p. 1358, Findings at

~15.)

Rymco Inc. performed framing subcontract work for Rice Inc. for the remainder of the

Park Hill project, and also did business as Mycor and Jymco --performing drywall and
concrete work, respectively. (R. at p. 1358, Findings at ,15.) Prior to doing so, Mr.
Young informed Mr. d'Elia that Rice Inc. intended to form and use in-house
subcontractors on the Park Hill project. (R. at pp. 1358-59, Findings at ,15; R. at p.
1692, Vol. I, Mr. d'Elia Testimony at pp. 42-43, 110-111.). Mr. d'Elia approved of the
use of in-house subcontractors so long as they were competitive with other
subcontractors' prices. (R. at p. 1359, Findings at ,15; R. at p. 1692, Vol. I, Mr. d'Elia
Testimony at pp. 42-43, 110-111.) Near the end of the Park Hill project, Mr. Schmehr
informed Mr. d'Elia that Messrs. Rice, Young, and Martin were the co-owners ofRymco
Inc. Mr. Schmehr considered the use of Rymco Inc. a breach of the Park Hill Agreement.
(R. at p. 1359, Findings at 117.) Mr. d'Elia was not concerned, and took no action
because he had already been informed by Mr. Young of, and consented to, the use of
Rymco Inc., and because the Park Hill project was very successful, and everyone made
substantial profits on the project. (R. at p. 1692, Vol. I, Mr. d'Elia Testimony at p. 43,
111-112.)
After the Park Hill project, Mr. Rice purchased Mr. Young's 50% interest in Rice
Young Pacific, Inc., and changed its name to Rice Development, Inc. (R. at p. 1359,
Findings at 118.) Rice Inc. is a California corporation with its principal place of business
located in California. Mr. Rice is a Director, President, Chief Financial Officer, Secretary
and sole shareholder of Rice Inc. (R. at p. 1356, Findings at 12; Trial Exhibit 113,

Defendant's

Answers

to

Plaintiffs

Second

Interrogatories

"Answer

Second

Interrogatories" at response to Interrogatory No. 43, pp. 61-62.)
At the end of the Park Hill project in 1990, Mr. d'Elia and Rice Inc. began another
limited partnership known as Old Mountain Road Associates ("Old Mountain"). (R. at p.
1359, Findings at ~19.)
Cherry Hills Project

Approximately one year after beginning the Old Mountain project, the Trust and
Rice Inc. formed Cherry Hills. (R. at p. 1360, Findings at ~23.) The Cherry Hills was
created on August 22, 1990, as a California limited partnership. Rice Inc. was the sole
general partner of Cherry Hills and the Trust was the sole limited partner. (R. at p. 1356,
Findings at ~5.) During relevant periods, Mr. Rice exclusively controlled and directed the
finances, business, and affairs of Rice Inc. (R. at pp. 1356, Findings at ~4.)
Cherry Hills was formed and operated pursuant to an agreement of limited
partnership dated September 1, 1991 ("Cherry Hills Agreement").

Cherry Hills was

formed to build, market and sell 140 single-family homes ("Cherry Hills Homes") located
in Sun City, California ("Cherry Hills Project"). (R. at p. 1360, Findings at ~~23-24.)
The Trust contributed $2,401,239.05 in capital to Cherry Hills by purchasing the
land for use in the Cherry Hills Project and transferring ownership of the land to the
partnership. (R. at p. 1360, Findings at ~24.) The Cherry Hills Agreement provided that
the Trust's capital was to be returned by paying $20,000 from the proceeds from each sale
of a Cherry Hills Home. (R. at p. 1361, Findings at

~27;

Trial Exhibit 1, Cherry Hills

Agreement at 15.9) During the period from January 1992 through July 1992, the Trust, at
the request of Mr. Rice, also advanced funds to build the first set of model homes for the
Cherry Hills Project. (R. at p. 1361, Findings at 129.) Rice Inc. did not make any cash
contributions to Cherry Hills, but as the general partner and general contractor for the
Cherry Hills Project was required to provide the time, effort, and skill necessary to
accomplish the purposes of Cherry Hills and to account for the financial results of its
operations. (R. atp. 1361, Findings at126.)
At about the time the Cherry Hills Project began, southern California's economy
was about to sink into a severe recession. (R. at pp. 1361-62, Findings at 130.) As early
as 1992, it became clear to Mr. Rice that because of the economy, the Cherry Hills Project
might fail. (R. at pp. 1361-62, Findings at 130.) From the beginning Cherry Hills Home
sales were slow, and Cherry Hills was struggling to meet its financial obligations. (R. at
pp. 1361-62, Findings at 1130-31.) Mr. Rice and Mr. d'Elia discussed Cherry Hills
precarious financial condition from the inception of the project. (R. at p. 1362, Findings
at 131.) In 1992, they agreed to change the business plan to construct less expensive
starter homes hoping to increase the sales of Cherry Hills Homes. (R. at pp. 1361-62,
Findings at 130.) From March 31, 1992, through December 15, 1992, the Trust, at Mr.
Rice's request, also advanced money to build a second set of the less expensive model
homes. (R. at pp. 1361-62, Findings at 130.) The total unpaid principal amount of the
advances made to construct all of the model homes is $1,200,276 (the "Model Home
Advances"). (R. at pp. 1362, Findings at 131.) Mr. Rice stayed in regular contact with

Mr. d'Elia, providing updates or status reports on the Cherry Hills Project. (R. at pp.

1362-63, Findings at ,32.) He also visited Mr. d'Elia regularly at his home located in
Casper, Wyoming. (R. at pp. 1362-63, Findings at

~32.)

The Trust received regular

updates on the sales and finances of Cherry Hills. (R. at pp. 1362-63, Findings at ,32.)
At the beginning of each phase, Mr. Rice sent the Trust a pro forma used by the
construction lender to monitor how the construction draws for the Cherry Hills Project
were being used. (R. at pp. 1363-64, Findings at ,33.)
At the request of Mr. Rice the Trust delayed repayment of amounts it was owed by
Cherry Hills to aid the troubled Cherry Hills Project. For example, in approximately June
1992, the Trust agreed to forego interest payments and repayment of the principal amount
of the Model Home Advances until the end of the project, although interest continued to
accrue. (R. at p. 1362, Findings at ,31.) Then, Mr. d'Elia, on behalf of the Trust, agreed
that repayment of the Trust's capital under the Cherry Hills Agreement would be reduced
from $20,000 when each Cherry Hills Home was sold to $17,000 per home. (R. at p.

1362, Findings at ,31.) Subsequently, in June of 1993, Mr. Rice asked Mr. d'Elia to
delay repayment of all of the Trust's remaining capital contribution because of
California's slow real estate market. (R. at p. 1362, Findings at ,31.) These agreements
permitted Cherry Hills to repay its bank construction loans faster, saving interest charges.
(R. at p. 1362, Findings at ~31.)
While Mr. Rice was asking the Trust to delay repayment of amounts it was entitled
to receive from Cherry Hills, he was depleting Rice Inc.'s ability to respond to damages

for claims the Trust had against Cherry Hills. In 1991, he or his former wife Gail (then a
50% shareholder in Rice Inc.), took a personal loan in the amount of $325,195 from Rice
Inc. (R. at pp. 1363-64, Findings at

~36.)

During the time the Cherry Hills Project was

under construction, Mr. Rice was sometimes paid a salary from Rice Inc. In 1991, he was
paid a $122,000 salary from Rice Inc. (R. at pp. 1363-64, Findings at ~36.) In 1992 1, he
paid himself a $460,000 salary from Rice Inc. (R. at pp. 1363-64, Findings at ,36.) In
1992, Mr. Rice and Gail Rice each received a distribution of $207,004. (R. at p. 1693,
Vol. II, Rice Testimony at pp. 207-08; Trial Exhibits 11, 1992 Income Tax Return, K-1 of
Gerry Rice and Gail Rice.) In 1993, after asking the Trust to delay repayment of the
Model Home Advances and repayment of its capital contributions, he took a "Partners
Draw" from Rice Inc. of $552,326. And, in 1995, he took a "Partners Draw" from Rice
Inc. of $296,663. (R. at pp. 1363-64, Findings at

~36.)

At the time the Cherry Hills

Project began in 1991, Rice Inc's retained earnings were $725,282. 2 (R. at pp. 1363-64,

'Although the trial court found that Mr. Rice paid himself a salary of $460,000 in
1992, Mr. Rice's testimony and Rice Inc.'s 1993 Income Tax Return shows that he was
actually paid that salary in 1993. In 1994, Mr. Rice was paid a salary of$65,000 from Rice
Inc. (R. at p. 1693, Vol. II, Rice Testimony at pp. 209; Trial Exhibits 12-13)
The Trust called Clarke Nelson as an accounting expert witness. He is a certified
public accountant and has a masters degree in business administration from the Wharton
School of Business at the University of Pennsylvania. Mr. Nelson explained that retained
earnings are "the money, so to speak, that's left over at the end of the year after all of the
earnings have been calculated and then distributions or dividends have been made. Anything
retained by the company and not paid out as a dividend is considered retained earnings." (R.
1695, Vol. IV, Nelson Testimony at p.610.) He explained that retained earnings increase
from earnings, decrease if there is a loss, decrease if there is a distribution made to an owner
and increase if there is a contribution to the company made by an owner. (R. 1695, Vol. IV,
Nelson Testimony at pp. 610-611.)
2

Findings at ~36.) By the time the project was completed in 1998, Rice Inc. reported on its
federal income tax return a negative balance of retained earnings in the amount of
$754,643. (R. at pp. 1363-64, Findings at ~36.)
Paragraph 11.6 of the Cherry Hills Agreement required Rice, Inc. to bring its
Cherry Hills capital account current at the close of the Cherry Hills Project. (R. at p.
1364, Findings at

~37;

Trial Exhibit 1, Cherry Hills Agreement at

~11.6.)

Rice Inc.

accrued a deficit of $1,203,684.28 in its Cherry Hills capital account. (R. at p. 1364,
Findings at 137.) The Trust demanded that Rice Inc. eliminate its capital deficit. Rice
Inc. failed to eliminate that deficit. (R. at p. 1364, Findings at 13 7.)
Pursuant to the Cherry Hills Agreement, Rice Inc. received a supervision fee equal
to 3.75% of the sales price of the Cherry Hills Homes. Mr. Rice testified that the standard
industry fee was 5%. (R. at p. 1363, Findings at 134.) However, Mr. Rice testified that
as a general contractor Rice LLC charged the same 3.75% supervision fee to Seasons
Roy, Seasons Layton, Seasons Kaysville, and the Cove at Sun Peak (the "Cove"), four
other Utah residential real estate developments. The Trust was not a partner in any of
those projects. (R. at p. 1694, Vol. III, Rice Testimony at pp. 386-88.) The Cherry Hills
supervision fee was the same paid at Park Hill and Old Mountain. (R. at p. 1363, Findings
at 134.) Rice Inc. received a total of $534,767 in supervision fees for managing and
supervising Cherry Hills. Towards the end of the Cherry Hills Project, however, Rice
Inc. stopped taking its supervision fee, without discussing it with the Trust, to further aid
the Cherry Hills Project. (R. at p. 1363, Findings at 134.)

Although all 140 Cherry Hills Homes were built and sold, the project took six
years to complete due to slow sales. (R. at p. 1363, Findings at ~35.) The Trust was not
repaid $1,044,173 of its initial capital contribution to Cherry Hills and $1,200,276 of the
principal amount of the Model Home Advances had not been repaid. (R. at p. 1363,
Findings at ~35.)
Money is missing that the Trust entrusted to its general partner Rice Inc. to
accomplish Cherry Hills' business purposes. (R. at p. 1365, Findings at ~41.) In 1996,
after Mr. Rice moved to Utah, Rice Inc. deposited checks totaling $17,779 directly into
Rice Inc.'s bank account that were payments made by purchasers of Cherry Hills Homes
for optional upgrades to their homes. (R. at pp. 1365, Findings at

~42.)

These monies

were the property of Cherry Hills but were never deposited into a Cherry Hills' account.
(R. at pp. 1365, Findings at ~42.) Likewise, $9,358 is missing from the proceeds of sales
of Cherry Hills Homes. Rice Inc. has not accounted for these funds. (R. at pp. 1365,
Findings at

~43.)

Additionally, $21,725 in deposits made to utility companies for the

Cherry Hills Project were never returned to Cherry Hills by Rice Inc. Rice Inc. has failed
to account for these missing funds. (R. at pp. 1365, Findings at ~44.)
Paragraph 11.4 of the Cherry Hills Agreement required Rice Inc. to "supply to
each of the Partners financial statements which will set forth the assets and the liabilities
of the Partnership as of the date of complete liquidation, each Partner's pro rata portion of
distributions and the amount retained as reserves pursuant to section 11.2 (b)(ii)." Rice

failed to supply that accounting to the Trust. (R. at p. 1366, Findings at ,45; Trial Exhibit
1, Cherry Hills Agreement at ,11.4.)

Bridlevale Project
Rice LLC was a Utah limited liability company that is no longer in business. Mr.
Rice was the sole managing member and exclusive owner of Rice LLC. (R. at p. 1356,
Findings at ,3.) Rice LLC was capitalized with only $500. (R. at p. 1375, Findings at
,79.)
Bridlevale was created on July 11, 1994. (R. at p. 1356, Findings at ,6; Exhibit
31, Bridlevale Limited Partnership Agreement ("Bridlevale Agreement"). The original
sole general partner of Bridlevale was Bowler & Rice LLC. (R. at pp. 1366, Findings at
146.) Rice LLC was substituted as the sole general partner of Bridlevale and the general
contractor for the Bridlevale Project. (R. at pp. 1356-57, Findings at 16.) While the
Cherry Hills Project was underway, in July 1994, Mr. Rice moved to Utah and established
Rice LLC, which was owned by himself. (R. at p. 1366, Findings at ,46.) He partnered
with the Trust to build a 108 home ("Bridlevale Homes") subdivision located in West
Valley City, known as Bridlevale ("Bridlevale Project"). (R. at p. 1366, Findings at ,46.)
Bridlevale was formed and operated pursuant to the Bridlevale Agreement. (R. at p.
1366, Findings at ,46.) Pursuant to the Bridlevale Agreement the Trust was the sole
limited partner and Rice LLC was the sole general partner. (R. at p. 1356-57, 1366,
Findings at ,,6 and 46.) During relevant periods, Mr. Rice exclusively controlled and
directed the finances, business, and affairs of Rice LLC. (R. at p. 1356, Findings at ,4.)

As with the other projects, the Trust purchased land for $770,000 on which the
Bridlevale Homes would be built. The Trust transferred the land to Bridlevale. (R. at pp.
1366-67, Findings at ~48.) Bowler & Rice LLC contributed $55,271.55 to the Bridlevale
partnership. (R. at pp. 1366-67, Findings at

~48.)

Rice LLC also served as general

contractor for the Bridlevale Project, and was required to commit the time, effort, and
skill necessary to accomplish the purposes of the partnership. (R. at pp. 1356-57, 136667, Findings at

~~6

and 48; Trial Exhibit 31, Bridlevale Agreement at

~6.1.)

The

Bridlevale Agreement is nearly identical to Cherry Hills Agreement, except that the
Bridlevale Agreement provides that capital would be returned to the Trust only at the end
of the Bridlevale Project, after all of the Bridlevale Homes were built and sold, absent
agreement of the partners. (R. at p. 1367, Findings at ~49.)
Bridlevale was Mr. Rice's first experience with the construction of basements.
The project was delayed several months due to winter weather and problems with Randy
Bowler, who was responsible for supervising construction of the basements. (R. at p.
1367, Findings at

~51.)

All 108 Bridlevale Homes were built and sold. (R. at p. 1368,

Findings at ~52.) The Trust was not repaid $294,255 of its initial capital it contributed to
Bridlevale. (R. at p. 1368, Findings at ~52.)
As in the Cherry Hills Agreement, the Bridlevale Agreement requires each partner
to repay any deficit in its capital account. (R. at p. 1368, Findings at

~53;

Exhibit 31,

Bridlevale Agreement at ~11.6.) Rice LLC accrued a deficit in its capital account in the
amount of $237,893. (R. at p. 1368, Findings at ~53.) Despite demand by the Trust, Rice

LLC has not repaid the deficit. (R. at p. 1368, Findings at ~53.) Towards the end of the
Bridlevale Project, Rice LLC stopped taking its supervision fee to aid the project. Rice
LLC has not been paid all of that fee, but did receive $455,953 for managing the
Bridlevale Project. (R. at p. 1368, Findings at ~54.)
As in Cherry Hills, monies are missing from Bridlevale. (R. at p. 1368, Findings
at

~55.)

There is $25,785 missing from escrow payments made to Bridlevale by

purchasers of Bridlevale Homes. (R. at p. 1368, Findings at

~56.)

Rice LLC has not

accounted for these missing funds. (R. at p. 1368, Findings at ~56.) Likewise, $53,450 is
missing from payments made by Bridlevale Home buyers for upgrades to their homes.
(R. at p. 1368, Findings at

~57.)

Rice LLC has not accounted for these missing funds

either. (R. at p. 1368, Findings at

~57.)

Moreover, Rymco Framing LLC, ("Rymco

LCC") in which Mr. Rice had an ownership interest, was the framing subcontractor that
Rice LLC used on the Bridlevale Project. (R. at p. 1368, Findings at ~58.) Rymco LLC
overcharged Bridlevale $270,315. (R. at pp. 1368, Findings at

~58.)

This overcharge

was in excess of the subcontract prices agreed to between Rymco LLC and Rice LLC.
(R. at pp. 1368, Findings at

~58.)

Neither Mr. Rice nor Rice LLC could provide a

reasonable explanation of why Rymco LLC overcharged Bridlevale by $270,315. (R. at
p. 1368, Findings at ~58.) Mr. Rice testified that the purpose of Rymco LLC was neither
to make money or lose money on the Bridlevale Project, but essentially to break even.
((R. at p. 1369, Findings at ,60.) Yet in the same year as the overcharge to Bridlevale,
Rymco LLC reported a total operating profit of $190,586 on its federal income tax return.

(R. at p. 1368-69, Findings at ,59.) Also in that same year, Rymco LLC's federal income
tax return shows that Mr. Rice received a distribution of $68,398 ($61,495 in cash and
$6,903 in property) from Rymco LLC. (R. at pp. 1368-69, Findings at ,59,)
Other Bridlevale monies are missing. Bridlevale was required to provide cash for
Improvement bonds ("Bonds") to West Valley City, Utah in connection with the project.
(R. at p. 1369, Findings at ,61.) As the project came to a close $80,679 of Bridlevale's
cash remained as security for the Bonds. (R. at p. 1369, Findings at ,61.) Over a period
of several months Mr. Rice informed Mr. d'Elia that as soon as the remaining amount of
$80,679 was released from the Bonds it would be made available for distribution to the
Trust. (R. at p. 1369, Findings at ,61.) After Mr. Rice told Mr. d'Elia numerous times
that he would receive the funds from the Bonds as soon as West Valley City released the
money, Mr. d'Elia finally became suspicious and called West Valley City directly and
inquired about the status of the Bonds. (R. at p. 1369, Findings at ,61.) A West Valley
City official told Mr. d'Elia that the cash from the Bonds had already been released. (R.
at p. 1369, Findings at ,61.) Rice LLC and Mr. Rice used the $80,679 belonging to
Bridlevale to fund Mr. Rice's legal fees, and those of Rice Inc., Cherry Hills, and
Bridlevale in the above-captioned lawsuit. (R. at p. 1369, Findings at ,62.)
Paragraph 11.4 of the Bridlevale Agreement required Rice LLC to "supply to each
of the Partners financial statements which will set forth the assets and the liabilities of the
Partnership as of the date of complete liquidation, each Partner's pro rata portion of
distributions and the amount retained as reserves pursuant to section 11.2 (b)(ii)." (R. at

pp. 1369-70, Findings at ,63; Trial Exhibit 31, Bridlevale Agreement at ,11.4.) Rice
LLC failed to supply that accounting to the Trust. (R. at pp. 1369-70, Findings at ,63.)
Mr. Rice's Use of Rice Inc. and Rice LLC for His Benefit
Mr. Rice controlled and used Rice Inc. and Rice LLC to transfer funds to and from
Cherry Hills and Bridlevale and to other entities in which he had an ownership interest
without documenting the transactions. (R. at pp. 13 72-73, Findings at

~~71-73 .)

Mr.

Rice never disputed that he arranged for inter-company loans ("Inter-company Loans") on
an "as needed" basis among Bridlevale, Cherry Hills and other entities in which he had a
direct or indirect ownership interest. (R. at pp. 1372-73, Findings at ,~71-73.) When one
of the companies in which he had an ownership interest experienced a cash shortfall, or
when Cherry Hills or Bridlevale experienced a cash short fall, he would cause funds to be
transferred to or from his entities and/or Cherry Hills or Bridlevale to cover the cash
deficiency. (R. at pp. 1372-73, Findings at ,~71-73.) Inter-company Loans were made to
or from entities in which Mr. Rice had an ownership interest including Classic
Motorcycles, L.L.C., R&M Development, R&W Majestic L.L.C., Captain Development,
L.L.C., Seasons Roy, L.L.C., Seasons, L.L.C., Seasons Kaysville, L.L.C., The New Home
Company, and The Cove at Sun Peak (collectively "Rice Affiliated Entities"). (R. at pp.
1372-73, Findings at ,72.) Included in the Appendix is Trial Exhibit 117 (see Exhibit C
of Appendix) which is a flow chart depicting the relationships among the Rice Affiliated
Entities. (R. at p. 1393, Rice Testimony at Vol. II, p. 259.) He owned an interest in each
of the Rice Affiliated Entities and was fully aware of and approved of the Inter-company

Loans.

The Trust did not have an ownership interest in any of the Rice Affiliated

Entities.

(R. at pp. 1372-73, Findings at

~72.)

No promissory notes or other

documentation or a formal requirement for repayment were prepared for these loans. (R.
at pp. 1372-73, Findings at

~72.)

While the Trust, for the most part, was aware of and

approved of transfers of money between Cherry Hills and Bridlevale, the Trust was not
aware of the scope or extent of Mr. Rice's practice of loaning Cherry Hills' and
Bridlevale's money to the Rice Affiliated Entities. (R. at p. 1373, Findings at ~72.) The
Trust did not approve of Mr. Rice's practice of making undocumented interest free loans
to the Rice Affiliated Entities. (R. at p. 1373, Findings at

~73.)

During the same time

that Inter-company Loans were being made on an interest free basis, Cherry Hills and
Bridlevale were borrowing millions of dollars at interest rates ranging from 8% to l 0%
per annum. (R. at pp. 1372-73, Findings at ~72.) Although most of the funds were repaid
by the Rice Affiliated Entities to Cherry Hills, $58,187 has not been repaid and is still
owed to Cherry Hills by the Rice Affiliated Entities. (R. at pp. 1372-73, Findings at ~72.)
Moreover, the corresponding loss in interest to Cherry Hills was $60,367. (R. at pp.
1372-73, Findings at ~72.)
Mr. Rice continued his practice of making undocumented interest free loans
among the Rice Affiliated Entities after the Bridlevale Project began operations. He was
aware of and approved transfers of hundreds of thousands of dollars to and from
Bridlevale to Rice Affiliated Entities and among Rice Affiliated Entities. (R. at p. 1373,
Findings at ~73.) In the case of Bridlevale, however, the Rice Affiliated Entities actually

over-repaid Bridlevale by $85,863 with a corresponding benefit in interest to Bridlevale
of $24,998. (R. at p. 1373, Findings at ,73.) Mr. Rice explained he thought the practice
was not a problem because it allowed Cherry Hills and Bridlevale to borrow money
interest free and allowed them to avoid going through the formalities of getting bank
loans. (R. at p. 1393, Rice Testimony at Vol. II, p. 305.) The Trust, however, was not
aware of the scope or extent of Mr. Rice's practice of transferring Bridlevale monies to
the Rice Related Entities on an "as needed" basis. (R. at p. 1373, Findings at ,73.) Over
the years a strong relationship of trust developed between Mr. Rice and Mr. d'Elia. (R. at
p. 1374, Findings at ,76.) Consequently, a rather loose environment developed regarding
financial matters between the Trust and Rice Inc. and Rice LLC. (R. at p. 1376, Findings
at,76.)
Rice Inc. and Rice LLC failed to follow other proper corporate formalities. (R. at
p. 1375, Findings at ,180-81.) For example, Rice Inc. entered into subcontracts with
Rymco Inc., in which Mr. Rice held an ownership interest.

Rymco Inc. performed

framing and installed drywall for Cherry Hills Homes. (R. at p. 1375, Findings at ,80.)
Some subcontracts between Rice Inc. and Rymco Inc. were left unsigned and on other
occasions were signed by the same person on behalf of Rice Inc. and other in-house
subcontractors in which Mr. Rice held an ownership interest. (R. at p. 1375, Findings at
,80.) These same types of informalities continued into the Bridlevale project with Rymco
LLC and Mycor Drywall, LLC., both of which Mr. Rice had ownership interests in. (R.

at p. 1375, Findings at

~80.)

Those subcontractors performed framing and installed

drywall respectively for Bridlevale Homes. (R. at p. 1375, Findings at ~80.)
Buyout of Bowler & Rice LLC
Mr. Rice and Mr. d'Elia agreed that it was in the best interest of Bridlevale to
purchase Randy Bowler's interest in Bowler & Rice LLC (the "Bowler Buyout"). (R. at
p. 1370, Findings at

~64.)

Mr. d'Elia wired $103,000 from the Trust's account to Mr.

Rice. The intent of the transaction was that Rice LLC and the Trust would each own 50%
of Bridlevale. (R. at p. 1370, Findings at ~64.) Mr. Rice, without receiving Mr. d'Elia's
consent, caused Bridlevale funds in the amount of $147,000 to be added to the Trust's
$103,000 payment. (R. at p. 1370, Findings at

~65.)

The agreement to buyout Randy

Bowler's interest in Bridlevale states that the party to the agreement is Rice, Inc. yet it
was signed by Mr. Rice as "Rice Development, Inc., LLC." (Trial Exhibit 33.) After this
transaction, however, Bridlevale partnership Income Tax Returns showed Rice LLC as a
two-thirds owner of Bridlevale and the Trust as a one-third owner.
Findings at

~66.)

(R. at p. 1370,

After the Trust filed the above-captioned lawsuit, Mr. Rice caused

Bridlevale partnership documents to accurately reflect the Trust's 50% ownership interest
in Bridlevale. (R. at p. 1370, Findings at ~67.) Mr. Rice testified that these inaccuracies
where simply a mistake. (R. at p. 1693, Vol. II, Rice Testimony at pp. 233-36.)
Fairness of Related Entity Subcontracts
At the beginning of the Cherry Hills Project, Rice Inc. obtained bids from
unrelated subcontractors to ensure that its prices were in line with market rates. (R. at p.

1364, Findings at ~38.) Except for one period when Cherry Hills increased its prices
above market rates to make up for prior losses, the subcontracts with Rymco Inc. for the
Cherry Hills Project were at market prices and benefitted the partnership. (R. at p. 136465, 1371, Findings at ~~39-40, 68.) The subcontracts were entered into so that Rice Inc.
could maintain quality control over each project. (R. at p. 1371, Findings at ~68.) The
subcontracts with Rymco Inc. were not intended to make a profit on the work for Cherry
Hills. (R. at p. 1371, Findings at ~68.)
During the Bridlevale Project, problems developed with quality of subcontractors'
work. Consequently, Mr. Rice formed Mycor Drywall, LLC ("Mycor LLC") and Rymco
LLC, both Utah limited liability companies, to perform drywall and framing
subcontracting work respectively for the Bridlevale Project. Several of the employees of
Rymco Inc. dba Mycor, who worked on the Cherry Hills Project, moved to Utah and
became employees of the new Utah companies.

Mr. d'Elia's son, Jacques d'Elia,

recommended the use of these entities. (R. at p. 1367, Findings at ~50.) The subcontracts
Rice LLC entered into with Rymco LLC and Mycor Drywall, LLC in the Bridlevale
Project were at market prices, except for the $270,315 overcharge by Rymco LLC. (R. at
p. 1371, Findings at ~69.)
$100,000 Wire Transfer from Mr. Rice to Mr. d'Elia

During the course of the Bridlevale Project, Mr. d'Elia informed Mr. Rice that the
Trust had cash flow problems. Mr. d'Elia contacted Mr. Rice and asked whether there
were any funds available for distribution from Bridlevale. There were not, but Mr. Rice

agreed to and did wire $100,000 from his personal retirement account. The Trust treated
and recorded the transfer from Mr. Rice as a return of capital from Bridlevale. Mr. d'Elia
told Mr. Rice that he could repay the moneys from the proceeds from his projections of
revenue from the Bridlevale Project at such time as they materialized. Mr. Rice claimed
that the transfer was a personal loan to Mr. d'Elia. Mr. Rice was never repaid. (R. at p.
1371, Findings at~ 70.)

Shauna Fairborn's Check Kitting
During 1997, Shauna Fairborn ("Ms. Fairborn"), a Rice Inc. and Rice LLC
employee, engaged in check kitting to keep afloat the struggling Rice Affiliated Entities,
Cherry Hills, and Bridlevale. She wrote checks from a variety of bank accounts in an
effort to manage the cash flow of the companies. She did not benefit personally from this
activity. When one of the checks was returned for insufficient funds, Mr. Rice was
notified by the bank on which the check was drawn.
reprimanded Ms. Fairborn.

Mr. Rice confronted and

He then deposited the funds necessary to cover the

insufficient checks. Ms. Fairborn's check kitting occurred during an isolated period of
time, and does not explain the Inter-company Loans that were approved of by Mr. Rice.
(R. at pp. 1373-74, Findings

at~

74.)

Mr. Rice also provided personal funds to the projects at varying times to assist
when cash flow was depleted. He was not repaid. (R. at p. 1374, Findings

at~

75.)

IV. SUMMARY OF ARGUMENT AND STANDARDS OF REVIEW

The Trust asserts three issues on appeal relating to the trial court's rulings on the
Trust's claims of alter ego, breach of fiduciary duty, and constructive fraud. The Trust
does not appeal the trial court's conclusions on Rice Inc.'s and Rice LLC's use of related
party subcontractors on the Cherry Hills or Bridlevale Projects, the fairness of those
subcontracts, the Bowler Buyout, or the total amount of damages awarded against Rice
Inc., Rice LLC, Cherry Hills, and Bridlevale.
The Trust appeals the trial court's ruling that Mr. Rice is not the alter ego of Rice
Inc. and Rice LLC for three reasons. First, while the Trust does not dispute any of the
trial court's findings of fact, the trial court committed errors of law when it stated and
applied the facts to the law of alter ego. The standard of review on appeal for these
conclusions of law is correctness. See, e.g., Drake, 939 P.2d at 181. Alternatively,
assuming that all of the findings of fact are correct, the trial court misapplied the facts to
the law - creating a mixed question of law or fact. See id. "[T]he determination of
whether a given set of facts comes within the reach of a given rule oflaw ...",has been
held to be a legal conclusion reviewed for correctness, but the Utah Supreme Court has
also stated that a trial court's application of the law to the facts should be granted some
level of deference depending upon the nature of the legal question. See Drake, 939 P.2d
at 181; see also See Pena, 869 P.2d at 937-38. Third, even if the Court of Appeals were
to find that the ultimate legal conclusion of alter ego is itself a finding of face, the trial

See Colman v. Colman, 743 P.2d 782, 787 (Utah Ct. App. 1987) (trial court's
conclusion on alter ego will be upheld if supported by substantial evidence); Diston v.
Enviropak Med. Prods., Inc., 893 P.2d 1071, 1074, 1077 (Utah Ct. App. 1995)
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court committed "clear error" when it refused to find Mr. Rice liable as the alter ego of
Rice Inc. and Rice LLC. See Utah R. Civ. P. 52(a); Cal Wadsworth Const. v. St. George,
898 P .2d 13 72, 13 78 (Utah 1995) (a finding of fact is clearly erroneous if it is "against the
clear weight of the evidence, or if the appellate court otherwise reaches a definite and
firm conviction that a mistake has been made.")
Moreover, the trial court erred when it ruled that Mr. Rice was not individually
liable for Rice Inc.'s and Rice LLC's breaches of their fiduciary duties owed to the Trust.
The trial court's interpretation and application of the doctrine of fiduciary duty was legal
error, reviewed for correctness.
Finally, the trial court's ruling that the Trust was required to prove an intent of
Rice Inc., Rice LLC, and Mr. Rice to defraud by clear and convincing evidence is legal
error given the confidential and fiduciary relationship among Rice Inc., Rice LLC, Mr.
Rice and the Trust.

V.ARGUMENT
While incorporation usually protects shareholders from liability for corporate
debts, where the existence of the corporate form and separate existence are abused, courts
will disregard the corporate shield and hold shareholders liable for the debts of the
corporation. See, e.g., Colman v. Colman, 743 P.2d 782 (Utah Ct. App. 1987); Salt Lake
City Corp. v. James Constructors, Inc., 761 P.2d 42 (Utah Ct. App. 1988); see also Las
Palmas Associates v. Las Palmas Center Assoc., 235 Cal. App. 3d 1220, 1248-49 (1991).

(characterizing trial court's conclusion of alter ego as a finding.)

A California Court of Appeals described the protections and liabilities associated with
incorporation as follows:
[T]he separate personality of the corporation is a statutory privilege, it
must be used for legitimate business purposes and must not be perverted.
When it is abused it will be disregarded and the corporation will be liable for
the acts of the stockholders or the stockholders liable for the acts done in the
name of the corporation.
Mesler v. Bragg Management Co., 702 P.2d 601 (Cal. 1985).

There are two necessary elements required by both California and Utah4 law to
pierce the corporate veil: ( 1) "[T]here must be such unity of interest and ownership that
the separate personalities of the corporation and the individual no longer exist;" and (2)
"The observance of the corporate form would sanction a fraud, promote injustice, or an
inequitable result would follow." See, e.g., Norman v. Murray First Thrift & Loan Co.,
596 P.2d 1028 (Utah 1979); see also Las Palmas Assoc., 235 Cal. App. 3d at 1249-50.
The first prong of the alter ego test is termed the "formalities requirement".
See Salt Lake City Corp. v. James Constructors, Inc., 761 P.2d 42 (Utah Ct. App. 1988).

While "the conditions under which a corporate entity may be disregarded vary according
to the circumstances of each case," factors identified by both Utah and California courts
include the following: evidence of undercapitalization; meeting corporate obligations
with notes signed by principals individually; advancing or withdrawing funds on as "as
needed" basis without formal documentation and no particular requirement for

The Cherry Hills Agreement is governed by California law and the Bridlevale
Agreement is governed by Utah law. The trial court found that there is no substantive
difference between the alter ego law of both states. (R. at p. 1376, Conclusions at ~~l-2.)
4

repayment; substantial intermingling of corporate and personal affairs; siphoning of
corporate funds by the dominate shareholders; use of the corporate entity as a facade for
the operations of individuals; and use of corporate entity in promoting injustice and fraud.

See Colman v. Colman, 743 P.2d 782, 786 (Utah Ct. App. 1987); Las Palmas Associates,
235 Cal. App. 3d at 1248; see also Bariffv. Langridge Development Co., 156 Cal. App.
2d 583 (1958); Autrey v. 22 Texas Services, Inc., 79 F.Supp.2d 735, 740 (S.D. Tex.
2000). Additional factors identified as relevant to an alter ego determination include:
whether the shareholder owns all of the stock of the corporation; whether the shareholder
uses the property of the corporation as his own; and whether directors or executives of the
corporation act independently.

See e.g., Pan Pacific Sash and Door Company v.

Greendale Park, 333 P.2d 802 (Cal. App. 2d 1958); Eagle Air, Inc. v. Corroon, 648 P.2d
1000, 1004 (Alaska 1982); Fletcher's Cyc. Corp. § 41.72 (an important factor is whether
the shareholder treats "the corporate assets as his or her own.")
Shareholders who misuse corporate bank accounts for their personal benefit are
not entitled to limited liability protection. For instance, in Pan Pacific Sash and Door

Company v. Greendale Park a California Appellate Court upheld an alter ego finding
where two corporations shared common ownership, offices, directors, were without
substantial capital and maintained a practice of loaning each other money on an as needed
basis. 333 P.2d 802, 806 (Cal. App. 2d 1958). The Court explained:
When Greendale was without funds required for its operation and Ralmore
had funds available a loan was made from the latter to the former and vice
versa. . . . There was such a unity of interest and ownership that the
separateness of the two corporations had in effect ceased and an adherence

to the fiction of the separate existence of the two corporations would, under
the circumstances here present, promote injustice and make it inequitable
for Greendale to escape liability ....
ld; see also Thomson v. L.C. Roney & Co., 246 P.2d 1017, 1022 (Cal. App. 2d 1952)
(finding that unauthorized loans between companies helped support conclusion that
corporation was mere instrumentality through which appellants transacted their own
operations). The facts of Pacific Sash and Door are nearly identical to those of this case.
Similarly, courts refuse to extend the protection of the corporate shield to
shareholders who receive secret profits. In affirming a finding of alter ego the Supreme
tourt of North Dakota found significant the fact that the defendant's sole proprietorship
made an undisclosed 13% profit. See Jablonsky v. Klemm 377 N.W.2d at 567. Even
though the amount of secret profits was relatively small ($27,000), the court noted that
"we believe that, under the circumstances here the fact [the defendant] 'siphoned' any
funds at all is more significant than the amount." !d. Consistently, courts have not
hesitated to pierce the corporate veil when a shareholder uses corporate funds for personal
reasons. See e,g., Fletcher Cyc. Corp. § 41.3 5 ("Whenever one in control of a corporation
uses that control, or uses the corporate assets, to further his or her own personal interests,
the fiction of the separate corporate identity may properly be disregarded.")
The second element required under the alter ego test is whether or not a fraud,
injustice, or inequity would result if the corporate form is upheld. See Transamerica
Cash Reserve, Inc. v. Dixie Power & Water, Inc., 789 P.2d 24 (Utah 1990) (quoting
Messick v. PHD Trucking Serv., Inc., 678 P.2d 791, 794 (Utah 1984). See Wilson v.

Friedberg, 472 S.E.2d 854, 856 (S.C. App. 1996) ("The essence of the fairness test is
'simply that an individual businessman cannot be allowed to hide from the normal
consequences of carefree entrepreneuring by doing so through a corporate shell."')
The evidence at trial showed Mr. Rice owned, controlled, and so dominated
Rice Inc. and Rice LLC that he was their alter ego, and that an injustice would result if
the corporate form is respected.
A.

THE TRIAL COURT ERRED WHEN IT APPLIED A
HEIGHTENED STANDARD TO PIERCE THE CORPORATE
VEIL SIMPLY BECAUSE A CONTRACTUAL
RELATIONSHIP EXISTED BETWEEN THE PARTIES.

The trial court ruled, as a matter of law, there is a heightened standard required
to pierce the corporate veil where a consensual, contractual relationship exists between
the parties. (R. at pp. 1376-77, Conclusions at 13); see Fletcher Cyc. Corp. § 41.85. The
trial court applied this standard in concluding that, because the Trust entered into a
consensual relationship with Rice Inc. and Rice LLC, it would be equitable to decline
piercing the corporate veil of the two companies. This was a legal error.
Utah courts have not adopted a distinction between consensual and nonconsensual relationships when applying the

doctrin~

of alter ego. Although the Tenth

Circuit Court of Appeals has speculated that "Utah courts ... appear less likely to pierce
a corporate veil when a consensual, contract-like transaction is involved than when a
nonconsensual, tort-like contraction is involved," Cascade Energy & Metals Corp. v.
Banks, 896 F.2d 1557 (lOth Cir. 1990), neither of the two cases cited therein indicate that
the Utah Supreme Court applied a different and heightened standard, or declined to pierce

the veil because of the parties' consensual relationships.

See Centurian Corp. v.

Fiberchem, Inc., 562 P.2d 1252 (Utah 1977); and Dockstader v. Walker, 510 P.2d 526
(Utah 1973). On the contrary, in Dockstader, the court upheld the trial court's decision
not to pierce the corporate veil simply because there was no unity of interest between the
two corporations at issue and the defendant-not because the plaintiff accepted the risk of
contracting with a corporation instead of an individual. 510 P.2d at 373. Similarly, in

Centurian, the court merely reasoned that it would not over turn the trial court's decision
unless it was clear that all reasonable minds would have concluded otherwise. 562 P.2d
at 1253. Neither case supports the conclusion that a heightened standard should be
applied when determining whether to pierce the corporate veil if the relationship between
the plaintiff and the corporate defendant was consensual.
A review of relevant case law demonstrates that Utah courts have been just as
willing to pierce the corporate veil in consensual, contractual-type relationships as in nonconsensual relationships. See, e.g., Ringwood v. Foreign Auto Works, Inc., 786 P.2d
1350, 1359 (Utah Ct. App. 1990) (affirming decision to pierce the corporate veil where
the parties had entered into a contractual relationship to purchase stock in an automobile
franchise); Paria Group v. Westchester Inv. Partners, Ltd., 2000 UT App 19,

~~
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(unpublished decision) (affirming on other grounds decision to pierce the corporate veil
where parties had entered into a lease agreement). There is nothing in these, or other
opinions in which the doctrine of alter ego was discussed, to suggest that the lens through
which a trial court should look in determining whether the pierce the corporate veil

differs depending on the nature of the relationship between the plaintiff and the corporate
defendant parties. 5 Rather, the circumstances under which alter ego should be found
"[are] addressed to the conscience of the court, and the circumstances under which [alter
ego] will be met will vary with each case." Transamerica Cash Reserve v. Dixie Power

& Water, Inc., 789 P.2d 24, 26 (Utah 1990)6 •
Even were this Court to adopt a rule that Utah courts should be generally less
willing to pierce the corporate veil in consensual, contractual-type relationships, such a
standard should be inapplicable where the relationship at issue is between a general and
limited partner.

General partners of a limited partnership owe more than simple

contractual duties to their partners-they also owe fiduciary duties.

See Harline v.

Danes, 567 P.2d 1120, 1124 (Utah 1997). Moreover, as discussed more fully below, see
infra, officers, directors and managers of corporations acting as general partners owe

fiduciary duties to their limited partners, akin to those duties owed by corporate directors

The trial court found liability on the part of Rice Inc. and Rice LLC for breaches of
fiduciary duty and breaches of contract. Breach of fiduciary duty is a tort- not a contract
based claim. Thus, the Trust's claims sounded in both contract and tort.
5

California courts likewise do not require a heightened standard for piercing the
corporate veil where the parties have entered into a contractual relationship. Although
California courts may look to whether parties have established a contractual relationship as
one factor in determining whether to pierce the corporate veil, see Lynch v. McDonald, 155
Cal. 704, 706 ( 1909), they have not mandated that a heightened standard is required to do so.
In fact, one court, after reviewing the Tenth Circuit Court of Appeals' Cascade Energy
decision, explicitly rejected an appellant's assertion "that a more stringent rule should operate
in contract cases when applying alter ego principles because in contract cases, unlike tort
cases, the parties can bargain to allocate the risks." Cal Pac Assocs., Inc. v. Coussoulis Dev.
Co., 2004 WL 2058424, Super. Ct. No. SCV 68735, * 3 (Cal. App. 4 Dist. Sept. 15, 2004)
(unpublished opinion).
6

to stockholders. See, e.g., Gelfman v. Weeden Investors, L.P., 792 A.2d 977, 992 (Del.
Ch. 2001).

Therefore, although a party entering into a consensual relationship as a

limited partner with a corporate general partner accepts, in a general sense, the risk of
contracting with a corporation instead of an individual, just as in any other consensual
contractual-like setting, the fiduciary duties owed by both the corporation and the director
alters the situation. These fiduciary duties assure the limited partner that there is no need
to seek the type of additional protection he or she might otherwise need in a non-general
partner-limited partnership relationship, such as through a personal guarantee or a
security agreement.
In this case, the consensual relationship among the Trust, Rice Inc. and Rice
LLC arose in the unique circumstance of a general partner-limited partner relationship.
Rice Inc. and Rice LLC, each as a general partner, owed a fiduciary duty to the Trust to
act in the Trust's best interest.

Mr. Rice-as the director of Rice Inc. and the sole

manager of Rice LLC-owed a similar duty. The Trust reasonably relied that Mr. Rice,
Rice Inc. and Rice LLC would act in accordance with these fiduciary duties. In such a
situation the trial court should have been, if anything, more willing to pierce the corporate
veil.

This is especially true since Rice Inc. and Rice LLC are both closely held

companies, the type that is often the subject of greater scrutiny with regard to piercing the
corporate veil. See Fletcher Cyc. Corp. § 41.72.
B.

THE TRIAL COURT COMMITTED AN ERROR OF LAW
WHEN IT RULED THAT MR. RICE WAS PERMITTED TO
WITHDRAW MONIES FROM RICE INC. AND RICE LLC.

The trial court ruled: "The Court finds that even though Mr. Rice received
distributions from Rice Inc. and Rice LLC while the Cherry Hills and Bridlevale Projects
were being developed, it was never a part of the contract between the parties that Mr.
Rice's wealth would be at risk in these developments." (R. at pp. 1377, Findings at ,6.)
This ruling presents a question of law that is reviewed for correctness. See Grynberg v.
Questic Pipeline Co., 70 P.3d at 7.

California clearly prohibits a corporation from making any distribution to the
corporation's shareholders "if the corporation ... making the distribution is, or as a result
thereof would be, likely to be unable to meet its liabilities." Cal. Corp. Code§ 501 (West
2005); see also Cal. Corp. Code§ 500 (West 2005). As one California court explained:
One who dominates and controls an insolvene corporation may not ... use
his power to secure for himself an advantage over other creditors of the
corporation. . . . [A] director of an insolvent corporation . . . occupies a
fiduciary relationship to its creditors. He is liable to those creditors for any
preference he has taken for his benefit and to their disadvantage.... As a
fiduciary, he has violated his duty to the beneficiaries of his trust. As a
guilty fiduciary, he is liable in quasi contract to the extent that he has
unjustly enriched himself of his breach.
Commons v. Schine, 110 Cal. Rptr. 606, 608-09 (Cal. Ct. App. 1973) (internal citations

omitted). Other jurisdictions have taken a similar position. See, e.g., Jewel Recovery,
L.P. v. Gordon, 196 B.R. 348, 354-55 (N.D. Tex. 1996); and A.R. Teeters & Assocs., Inc.

A corporation is insolvent when its income is inadequate to meet its debts as they
become due. See Commons v. Schine, 110 Cal. Rptr. 606,608 (Cal. Ct. App. 1973); accord
Pereira v. Farace, 413 F.3d 330, 343 (2nd Cir. 2005) (observing that a corporation is
"insolvent" if it is unable to pay its debts as they fall due in the usual course of business or
if it has liabilities in excess of a reasonable market value of its held assets).
7

v. Eastman Kodak Co., 836 P.2d 1034, 1042-43 (Ariz. Ct. App. 1992, t' ''

'H

n a

corporation becomes insolvent its directors and officers become fiduciaries of the
corporate assets for the benefit of creditors. As fiduciaries, they are prohibited from
receiving any preference over other creditors." (internal citations omitted)).
Thus, as one court colorfully observed, "[a] corporation, particularly a troubled
one, is not a piece of fruit to be sucked dry of its juices bv insiders, while ... other
creditor.,

in:~•

t'""

t~

"'bike their thirst at the dry well of bankruptcy. The fiduciary duty of

corporate directors is not to be casually shrugged away with accompanying disregard for
consequences." Rivercity v. American Can Co., 600 F. Supp. 908, 922 (E.D. La. 1984).
The same is especially true for companies who serve as genenj 1
partnershiJ

' ,

'sll~

,,,

,

i exclusively liable for the debts and obligations of the

partnership.
Both Utah and California courts have noted that a dominant shareholder who
siphons funds from a corporation making it insolvent in the face of mounting liabilities
should be

h:.'l~~

personall'· 1hble. See Colman v. Colman, 743 P.2d at 786 (stating that a

factor in a claim for alter ego is whether there was "siphoning of corporate funds by the
dominant stockholder".) The Ninth Circuit, in an unpublished decision, summarized
numerous California decisions and upheld a ruling that a shareholder who diverted funds
to himself was the alter ego of his corporation. See Cal-Circuit Abco, inc. v. Genesis

Imaging Technologies, Inc., 1997 U.S. App. LEXIS 33567.
explained the facts and California law as follows:

The Cal-Circuit court

What sinks Plowfield and makes the district court's determination
unassailable is the fact that he diverted Genesis' assets to himself. That is
one of the most important factors which the California courts have
considered, and it evidences a form of bad faith which is at least an
unspoken consideration lying behind many alter ego determinations. While
Plowfield asserts that some of the alleged diversions were really designed to
repay him for advances, that is of little help to his cause. The California
courts have found it intolerable when insiders, like Plowfield, have
preferred themselves over other creditors of insolvent corporations.
When Plowfield distributed corporate funds to himself, he exposed himself
to alter ego liability.

/d. at *4-5 (emphasis added) (citations omitted); see also See, e.g., Eagle Air, Inc. v.
Corroon, 648 P.2d 1000, 1004 (Alaska 1982) (upholding alter ego judgment based upon a
finding that the "assets [of the corporations] had been drained through 'complex financial
transactions,' resulting in inadequate capital to satisfy corporate debts."); see also

Castleberry v. Branscum, 721 S.W.2d 270, 275 (Tx. 1986) (stating that the pattern of
corporate abuse in alter ego cases is often similar- a closely held corporation siphons off
revenues destroying its ability to repay its unwanted obligations.); Jablonsky v. Klemm,
377 N.W.2d 560, 566 (N.D. 1985) ("the obligation to provide adequate risk capital begins
with incorporation and is a continuing obligation thereafter during the corporation's
operations.")
The trial court found that Mr. Rice withdrew all of the equity from Rice Inc.
and Rice LLC in the face of mounting liabilities so that they would be unable to answer
for the debts of Cherry Hills and Bridlevale. 8 In 1991, the first year of the Cherry Hills

"Pursuant to California statutory law, a general partner of a partnership is liable for
'all ... debts and obligations of the partnership.... " Keller Construction Co., Inc., v.
Kashani, 220 Cal. App. 3d 222 (1990) (quoting Cal. Corp. Code,§§ 15015, subd. 15509,
8

Project, Rice Inc.'s federal income tax return showed positive retained earnings of
$725,282. (R. at p. 1363, Findings at ~36.) When in 1992, it became apparent that
Cherry Hills was in serious financial trouble and that the project might fail, Mr. Rice and
his wife Gail Rice each withdrew $207,004 in distributions. (R. at p. 1693, Vol. II, Rice
Testimony at pp. 207-08.) In 1993, Mr. Rice paid himself a salary of$460,000 from Rice
Inc. a significant increase from the $122,000 paid in 1991. (R. at pp. 1363-64, Findings at
136.) Moreover, notwithstanding the fact that home sales were slow and Cherry Hills
owed millions of dollars in debt and was struggling to meet its obligations, Mr. Rice took
a "Partners Draw" from Rice Inc. of $552,326 in 1993 and of $296,663 in 1995. (R. at
pp. 1363-64, Findings at ~36.)
While Mr. Rice was withdrawing his money from Rice Inc., causing it to
become impecunious, he requested that the Trust delay collecting amounts Cherry Hills
owed to it. (R. at pp. 1361-62, Findings at 1130-31.) In June 1992, he asked the Trust to
delay repayment of the principal of $1,200,000 owed for Model Home Advances. (R. at
p. 1362, Findings at 131.)

In June 1993, he asked the Trust to reduce the capital

repayments it was owed as each home was sold from $20,000 to $17,000 per home. (R. at
p. 1362, Findings at ~31.) Then in March 1994, Mr. Rice asked the Trust to postpone all
repayment of its capital until all of the Cherry Hills Homes were sold. (R. at p. 1362,

subd. (1)); see also Utah Code Ann. 48-2a-403. In a limited partnership, a general partner
is liable to the same extent as in a general partnership. See Cal. Corp. Code. § l5643(b).
Thus, a general partner in a limited partnership has virtually unlimited liability for
partnership debts and other obligations. See Cal. Corp. Code§ 16306(a).

Findings at ,31.)

Mr. d'Elia, on behalf of the Trust, agreed to each of Mr. Rice's

requests. (R. at p. 1362, Findings at ,,31.)
The Trust, however, had no way of knowing that at the same time Mr. Rice was
asking it to make additional financial concessions for the Cherry Hills Project and delay
repayment of its loans and capital, that Mr. Rice was withdrawing all of Rice Inc.'s
capital which was the sole source of any possible repayment if Cherry Hills failed. Thus,
while Mr. Rice was protecting his own investment in Rice Inc., he requested the Trust put
more of its money at risk. By so doing, Mr. Rice ensured that Rice Inc. would be unable
to repay its liabilities to Cherry Hills and the Trust. By 1998, Rice Inc.'s federal income
tax return showed that it was insolvent, with negative retained capital account of
$754,643 and no significant assets. 9 Thus, Mr. Rice's withdrawals of Rice Inc. capital
caused it to become insolvent.
Likewise, in 1997 as the Bridlevale Project was winding up and the liabilities of
Rice LLC clear, Mr. Rice withdrew $287,427 from Rice LLC even though Rice LLC's
1997 Income Tax Return shows that it had a negative capital account of $973,947. (R. at
pp. 1693, Vol. II, Mr. Rice testimony at pp. 224, 229-230.) Bridlevale is no longer in
business. (R. at p. 1356, Findings at ~3.).

Rice Inc.'s 1994 income tax return shows that Rice Inc. had positive retained earnings
of$111,972, but by 1995, Rice Inc. had negative retained earnings of$906,812. In 1996,
Rice Inc. reported negative retained earnings of over $2,000,000. (R. at p. 1693, Vol. II,
Rice Testimony atpp. 210-11; Trial Exhibits 13-15, Rice, Inc.'s income tax returns for 1994,
1995, and 1996.)
9

Mr. Rice signed the Cherry Hills and Bridlevale Agreements both of which
required Rice Inc. and Rice LLC to eliminate their capital deficits at the end of each
project, and the Court so found. (R. at pp. 1377, Conclusions at ,6.) Rice testified that he
knew that Cherry Hills and Bridlevale would incur significant debts from the beginning
of those projects. (R. at p. 1693, Rice Testimony at pp. 215-16.) He further testified that
from the beginning of the Cherry Hills Project he was aware it was in financial trouble.
(R. at p. 1693, Rice Testimony at pp. 215-26.) At the end of Cherry Hills Project and
Bridlevale Project, Rice Inc. had a capital deficit of $1,203,684.28 with Cherry Hills
while Rice LLC had a capital deficit of $237,893 with Bridlevale. (R. at p. 1364, 1368,
Findings at ,,37, 53.)
Mr. Rice had a legal obligation to leave at risk the capital in Rice Inc. and Rice
LLC that would be the only sources for repayment of any capital deficits and the debts
and obligations of Cherry Hills and Bridlevale. The trial court erred as a matter of law,
therefore, when it found that Mr. Rice was legally permitted to withdraw these funds,
without liability, from Rice Inc. and Rice LLC. Consequently, the trial court's ruling
should be reversed and judgment entered against Mr. Rice, as the alter ego of Rice Inc.
and Rice LLC, or in the alternative, a new trial should be granted.
C.

THE TRIAL COURT COMMITTED A LEGAL ERROR WHEN IT
APPLIED ITS FINDINGS OF FACT TO THE LAW OF ALTER EGO.

The trial court also erred when it failed to properly apply its findings of fact to the
laws of both Utah and California. The trial court's findings of fact (all of which are
undisputed by the Trust) show a pattern of corporate control and abuse by Mr. Rice over

Rice Inc. and Rice LLC such that there can be no other legal conclusion but that the
corporate veil should be pierced. Alternatively, as previously explained, if this Court
considers the trial court's ultimate determination of alter ego to be a "finding of fact," the
trial court committed a clear error. In such event, the following is a complete marshaling
of all evidence that could have been considered by the trial court in reaching its alter ego
conclusion. 10 The evidence compels a singular conclusion - Mr. Rice is the alter ego of
Rice Inc. and Rice LLC, and it was clearly erroneous for the trial court to conclude
otherwise.

1.

EVIDENCE TENDING TO SUPPORT THE TRIAL
COURT'S RULING THAT MR. RICE IS NOT THE
ALTER EGO OF RICE INC. AND RICE LLC.
a.

UNITY OF INTEREST- Mr. Rice Is an Excellent
Builder with a Reputation for Honesty and
Integrity.

Larry Martin ("Mr. Martin"), a superintendent at the beginning of the Cherry Hills
Project, testified that he had known Mr. Rice for more than forty years. (R. at 1694, Vol.
III, at 489.) Mr. Martin testified that Mr. Rice's reputation for honesty and integrity in
the Southern California construction business was "very high" and that no one had ever
made any comments that he had done anything dishonest. (R. at 1694, VoL III, Mr.

The Trust has not disputed any of the trial court's findings of fact. Consequently,
the Trust has not provided citations to the trial testimony or the exhibits that support the trial
court's findings of fact. The trial court's twenty pages of findings of fact are extensive.
These findings include nearly every material relevant shred of evidence relating to the trial
court's conclusion of law on alter ego. The following is a supplementation of all other
evidence not included within the findings of fact.
10

Martin Testimony at p. 512.) John Swarm ("Mr. Swarm") was the foreman for Rymco
Inc., the subcontractor that provided framing for the Cherry Hills Project. (R. at 1694,
Vol. III, Swarm Testimony at pp. 412-13.) Mr. Swarm testified that he had known Mr.
Rice for 15 or 20 years and expressed his opinion that Mr. Rice was "[p]robably the most
honest person and company I've ever worked with framing."

(R. at 1694, Vol. III,

Swarm Testimony at pp. 452-53.)
Jacques d'Elia, Mr. d'Elia's son, was advised by his father to go work for Mr. Rice
at the Bridlevale Project because he was "an excellent builder, reputable in California,
does a great job ... (and], [h]e's the best in the business." (R. at 1694, Vol. III, J. d'Elia
Testimony at p. 464; R. at 1692, Vol. I, Mr. d'Elia Testimony at p. 81, 103-104.) At the
time, Mr. d'Elia did not express any concerns about Mr. Rice's character. (R. at 1694,
Vol. III, J. d'Elia Testimony at p. 465.) Jacques d'Elia testified that when Rymco LLC
arrived in Utah, that it was better organized than the prior Bridlevale framing
subcontractor, was concerned with quality and detail, and it was an "excellent outfit." (R.
at 1694, Vol. III, J. d'Elia Testimony at p. 486.) Jacques d'Elia testified that Mr. Rice ran
an outstanding organization and that he enjoyed being a part of his professional team. (R.
at 1694, Vol. III, J. d'Elia Testimony at p. 486.)
Mr. Rice had been a builder for 25 years. (R. at p. 1694, Rice Testimony at p.
285.) Homes built by Mr. Rice won national awards, and Rice Inc. also won a national
award for homebuilding.
Exhibits 183, 340)

(R. at 1693, Vol. II, Rice Testimony at pp. 287-88; Trial

b.

Mr. Rice, Rice Inc. and Rice LLC Followed
Certain Corporate Formalities.

The trial court found that Rice Inc., Rice LLC, and Mr. Rice followed certain
corporate formalities 11 such as "proper formation and documentation, separate bank
accounts and separate ledgers and accounting matters." 12 (R. at p. 1375, Findings at ~79.)
Rice Inc. and Rice LLC had general liability insurance and worker's compensation
insurance. (R. at p. 1693, Vol. II, Rice Testimony at pp. 286-87).

Mr. Rice is the

President, Director, and sole shareholder of Rice Inc. and was the sole managing member
of Rice LLC. (R. at p. 1356, Findings at

~~2,3;

Trial Exhibit 113, Answer to Second

Interrogatories at response No. 43, pp 61-62.) During all relevant periods, he exclusively
controlled and directed the finances, business, and affairs of Rice Inc. and Rice LLC. (R.
at p. 1356, Findings at ~4.)

Accounting records were kept for Cherry Hills, Bridlevale, Rice, LLC, and Rice, Inc.
(Exhibits 2-5, Cherry Hills 1992-1995 income tax returns; Exhibits 6-8, Cherry Hills
12/31/96, 12/31/97, and 12/31198 financial statements; Exhibits 9-17, Rice, Inc.'s 1990-1998
income tax returns; Exhibits 18-21, Rice, Inc.'s 12/31/92, 12/31/93, 12/31/95, and 12/31/98
financial statements; Exhibits 34-3 7, Bridlevale' s income tax returns for 1994-1997; Exhibits
38-42, respectively, Bridlevale's 12/31194, 12/31/95, 12/31196, 12/31197, and 12/31/98
financial statements; Exhibits 108 and 43-46, respectively, Rice, LLC's income tax returns
for the years 1994-1998; Exhibits 47-50, respectively, Bridlevale's 12/31/94, 12/31195,
12/31/96, 12/31197 financial statements; Exhibit 52, Rymco, LLC's 1997 income tax return;
Exhibits 53-55, Rymco Inc.'s 1994-1996 income tax returns; and Exhibits 85-89,
respectively, Mr. Rice's 1991-1995 individual income tax returns.)
11

At trial defendants introduced Mycor, LLC's operating agreement and related
documents. (Trial Exhibits 229-231.) Defendants also offered Rice, Inc.'s Articles of
Incorporation and the Certificate of Amendment of its Articles of Incorporation along with
Rice, Inc.'s Bylaws as evidence that Mr. Rice observed corporate formalities for Rice Inc.
(Trial Exhibits 322-324.)
12

Mr. Rice had a public accountant prepare Rice Inc.'s and Rice LLC's income tax
returns. He reviewed all of Rice Inc.'s and Rice LLC' s income tax returns and believed
them to be accurate.

(R. at p. 1693, Vol. II, Rice Testimony at pp. 203-04, 224.)

Although Mr. Rice was not personally involved in closing sales of Cherry Hills Homes,
he reviewed the statements prepared by the escrow company for the closings. (R. at p.
1693, Vol. II, Rice Testimony at pp. 193-94.) Mr. Rice signed all notes of indebtedness
with The Bank of Hemet for the Cherry Hills Project. (R. at p. 1693, Vol. II, Rice
Testimony at pp. 200-01; Trial Exhibits 22-28, Promissory Notes.)
Mr. Rice testified that he made approximately $2 million profit on the Park Hill
Project and that money sustained his companies for a long time. He testified that he
invested his personal money in Rice Inc. (R. at p. 1694, Vol. III, Rice Testimony at p.
404.) At the beginning of the Cherry Hills Project in 1991, Rice Inc. showed retained
earnings of $725,282. (R. at p. 1363, Findings at ~36.) Bridlevale was capitalized with
$500. (R. at p. 1375, Findings at ~79.) During the time of the Cherry Hills Project, Rice
Inc. had a controller, a receptionist, and office staff.

(R. at p. 1693, Vol. II, Rice

Testimony at pp. 192-93.)
Mr. Martin was an owner and the President of Rymco, Inc. before he left
employment with Rice Inc. in February 1993. (R. at 1694, Vol. III, Mr. Martin Testimony
at pp. 489-90.) As president of Rymco Inc. Mr. Martin was responsible to make sure that
Cherry Hills was charged prices that were competitive. (R. at 1694, Vol. III, Mr. Martin
Testimony at pp. 497-98.) He, as one of the superintendents on the Cherry Hills Project,

was also responsible from Cherry Hills' standpoint, along with Mr. Rice, to make sure the
prices charged by subcontractor's were fair to Cherry Hills. (R. at 1694, Vol. III, Mr.
Martin Testimony at p. 498.) Mr. Martin testified that Rymco Inc.'s main goals were to
complete the work and not lose money. (R. at 1694, Vol. III, Mr. Martin Testimony at p.
511.) When Mr. Martin left the Cherry Hills Project he sold his 50% interest in Rymco
Inc. to Mr. Rice. (R. at 1694, Vol. III, Mr. Martin Testimony at pp. 489-90.)
Mr. Rice testified that he did not form Rymco Inc. for the purpose of making a
profit. In fact at the end of the Cherry Hills Project he had to write a $25,000 check to
clear up its unpaid accounts. (R. at p. 1693, VoL II, Rice Testimony at pp. 242-44.)
Linda Martin ("Mrs. Martin"), Mr. Martin's wife, testified that each of Mr. Rice's
related companies maintained their own accounting system. (R. at 1694, Vol. III, Mrs.
Martin Testimony at p. 520.) Although the superintendents of the projects for which Rice
Inc. was the general contractor were spending time working on separate projects at the
same time, there was no system in place to track how much time they spent on a specific
project. (R. at 1694, Vol. III, Mrs. Martin Testimony at p. 521.)

However,

superintendents were salaried employees, and other employees submitted time cards each
week. (R. at 1694, Vol. III, Mrs. Martin Testimony at p. 522.) Mr. Rice testified that
superintendents had to approve all bills and go through phone bills, Federal Express bills,
and other bills to determine what expenses related to each company. (R. at p. 1694, Rice
Testimony at p. 312; Trial Exhibits 194, 195.) Someone reviewed the phone bills each
month and identified what calls belonged to each Rice Affiliated Entity. (R. at p. 1694,

Rice Testimony at p. 313.)

Bridlevale reimbursed Rice LLC for that portion of its

employees' salaries relating to work they performed on behalf of Bridlevale. (Trial
Exhibit 191, 192, and 196.) Mr. Rice testified that Rice LLC had employees working on
different projects, but would bill each of the projects for the portion of the time each
employee worked on the respective projects. (R. at p. 1694, Rice Testimony at pp. 31516.) Mr. Rice testified that it was his practice to review all checks before they were sent
out by Bridlevale. (R. at p. 1694, Vol. III, Rice Testimony at pp. 371.)
Mr. Swarm testified that he kept tract of what Rymco LLC had billed or was owed
for the Bridlevale Project in a three-ring binder. (R. at 1696, Vol. V, Swarm Testimony at
p. 827.) He would submit invoices bi-monthly for Rymco LLC's work including any
extra work that may have been performed for Bridlevale Homes. (R. at 1696, Vol. V,
Swarm Testimony at pp. 827-28, 833; See, e.g., Trial Exhibit 346-G). Rymco LLC would
also submit invoices to Bridlevale for certain work that was not included in the
subcontracts. (R. at 1696, Vol. V, Swarm Testimony at pp. 833-34.) He kept track of the
monies that were owed. He testified that if there would have been a $8,000 or $9,000
overpayment, he would have known about it, and he did not believe that Rymco LLC was
overpaid by Bridlevale. (R. at 1696, Vol. V, Swarm Testimony at p. 835.)
Mac Villinies ("Mr. Villinies") is a banking professional who has provided
banking services for Mr. Rice personally since 1980 and for his businesses since
approximately 1983. (R. at 1694, Vol. III, Mr. Villinies Testimony at p. 526.) Bridlevale
had a checking account with Palm Spring Savings Bank, where Mr. Villinies was

employed as the Vice-President. (R. at 1694, Vol. III, Mr. Villinies Testimony at pp. 52728.) He did not observe any irregularities with Bridlevale's bank account except the
check kitting incident involving Ms. Fairborn, which he testified was very unusual for
one of Mr. Rice's accounts. (R. at 1694, Vol. III, Mr. Villinies Testimony at p. 528, 533.)
Mr. Villinies testified that Mr. Rice told Mr. Villinies he was unaware of what Ms.
Fairborn had done and immediately took care of the problem created by the check kitting.
(R. at 1694, Vol. III, Mr. Villinies Testimony at p. 529-31; R. at pp. 1373-74, Findings at
~74.)

Mr. Rice testified that in 1998, after he learned that Ms. Fairborn had engaged in

check kitting, he asked her to prepare a reconciliation of inter-company loan payables. (R.
at p. 1693, Vol. II, Rice Testimony at pp. 256-57.) Mr. Rice reprimanded Ms. Fairborn
for check kitting and informed her that it was not her responsibility to manage the cash
flows of the various entities for which she provided accounting services. (R. at p. 1693,
Vol. II, Rice Testimony at pp. 257-58.)
Mr. d'Elia testified that Cherry Hills kept accurate records of the moneys that were
owed to the Trust, that Mrs. Martin was a good accountant and that her records always
matched his records to the penny. (R. at 1692, Vol. I, Mr. d'Elia Testimony at p. 146-47.)
He also testified that he believed Ms. Fairborn also kept accurate records of the moneys
that had been paid and were still owed to the Trust. (R. at 1692, Vol. I, Mr. d'Elia
Testimony at p. 145.) Similarly, Cherry Hills kept accurate records of the monies that the
Trust had advanced and the monies that were owed to the Trust. (R. at 1692, Vol. I, Mr.
d'Elia Testimony at p. 146.)

The trial court found that Rice Inc. obtained bids from unrelated framing
subcontractors at the beginning of the Cherry Hills Project to ensure Rymco Inc.'s prices
were in line with market rates. (R. at p. 1364, Findings at ~38.) Except for the time when
Cherry Hills increased its prices above market rates to recoup for prior losses, the
subcontractors with Rymco Inc. were at market prices and benefitted the partnership. The
subcontracts were entered into so that Rice Inc. could maintain quality control, which was
critical. The subcontracts between Rymco Inc. and Rymco LLC were not intended to
make a profit. (R. at pp. 1369, 1371, Findings at ~~60, 68.) Mr. Rice testified that it did
not matter who signed the addenda with in-house subcontractors. (R. at p. 1693, Vol. II,
Rice Testimony at p. 345-47; Trial Exhibits 301-308.) Likewise, except for the $270,315
overcharge by Rymco LLC 13 in the Bridlevale Project, the subcontracts with Rymco LLC
and Mycor LLC were at market rates. (R. at p. 1371, Findings at

~~68,

69.) Rice LLC

obtained bids from third parties for landscaping, fencing and drywall for the Bridlevale
Project. (Trial Exhibits 173-180, 277 and 278.)
c.

INEQUITY, INJUSTICE OR FAIRNESS- The
Projects Experienced Slow Home Sales Because of
Economic Conditions and Mr. Rice Managed the
Projects To Keep Costs Down.

Rymco LLC was first established in December 1996. (R. at 1696, Vol. V, Swarm
Testimony at p. 842; Trial Exhibit 122.) Mr. Swarm testified that 1997 was one of the best
years for Rymco LLC. He testified that in 1997, Rymco LLC was doing work on numerous
projects in addition to Bridlevale, including Seasons Kaysville, Seasons Layton, Seasons
Roy, and perhaps the Cove all of which were residential real estate projects for which Rice
LLC was the general contractor. (R. at 1696, Vol. V, Swarm Testimony at pp. 859-60.)
13

The Park Hills Project was extremely successful, and both Mr. d'Elia and Mr. Rice
made substantial profits from that project. (R. at p. 1357, Findings at ~10.) Around 1992,
however, the California real estate economy entered a recession that continued to worsen
through the project, and home sales were very slow from the start of Cherry Hills. (R. at
p. 1361-62, Findings at

~30-31.)

The Bridlevale Project also experienced early weather

and subcontractor problems that caused Bridlevale to lose money. (R. at p. 1367-68,
Findings at ~~51-52.)
Mr. Roberts, the superintendent of Mr. Rice's projects beginning with Park Hill,
testified that when the sales of Cherry Hills Homes slowed down, they had to take drastic
measures, by reducing their staff, construction employees, and in-house subcontractors.
(R. at 1694, Vol. III, Mr. Roberts Testimony at pp. 567-68.) In 1996, Rice Inc. closed its
offices in San Jacinto and moved its operations into a model home in the Cherry Hills
Project. (R. at p. 1693, Vol. II, Rice Testimony at p. 193.) As of 1996, Mr. Roberts and
Amy Childress were the only staff of Rice Inc. working on the Cherry Hills Project. (R.
at p. 1693, Vol. II, Rice Testimony at p. 193.) Mr. Roberts testified that after they
reduced their labor force, he did almost everything, including swinging a hammer
himself. (R. at 1694, Vol. III, Mr. Roberts Testimony at pp. 568, 579-80.) In addition,
Mr. Roberts testified when they realized that Rymco Inc. dba Jymco wasn't working out,
Cherry Hills stopped using Jymco and starting using another company - saving
approximately $1,000 per home for concrete work. (R. at 1694, Vol. III, Mr. Roberts
Testimony at p. 565.)

Mr. Roberts moved to Utah with Mr. Rice and was a superintendent for the
Bridlevale project. (R. at 1694, VoL III, Mr. Roberts Testimony at pp. 555.) While he
worked for Bridlevale, he maintained responsibilities over the Cherry Hills Project in
California and returned every other week to check on the status of the project. (R. at
1694, Vol. III, Mr. Roberts Testimony at pp. 556, 583.) During this time he received two
pay checks: one from Cherry Hills and one from Bridlevale.

His pay was divided

between how much time he was spending at each project, and he never received a raise.
(R. at 1694, Vol. III, Mr. Roberts Testimony at pp. 583-84.)
Rice Inc. and Rice LLC were entitled to receive a 3.75% supervision fee for
managing the Cherry Hills and Bridlevale Projects, which Mr. Rice testified was below
the industry standard of 5%. (R. at p. 1363, 1368, Findings at

~34,

54.) Rice Inc.

received $534,767 and Rice LLC received $455,953 in supervision fees for the Cherry
Hills and Bridlevale Projects respectively, but toward the end of both projects, Rice Inc.
and Rice LLC stopped taking their supervision fees to further aid the projects. (R. at p.
1363, 1368, Findings at

~~34,

54.) Mr. Rice testified that towards the end of the Cherry

Hills and Bridlevale Projects, both were out of money, so he forgave the unpaid
supervision fees, which totaled approximately $100,000 and $130,000 respectively. (R. at
p. 1694, Rice Testimony at p. 290-92; Defendants' Exhibit 346.) Mr. Rice also testified
that Rice Inc. had to come out of pocket to finish the Cherry Hills Project. (R. at p. 1694,
Rice Testimony at p. 290.)

Neither the Cherry Hills nor the Bridlevale Agreements required that Mr. Rice's
personal wealth would be at risk, although both agreements provided that Rice Inc. and
Rice LLC were required to bring their capital accounts current at the close of both
projects. (R. at p. 1364, 1368, Findings at ~~37, 53.) Mr. Rice provided personal funds to
the projects at various times to assist when cash flow was depleted. He was not repaid.
(R. at p. 1374, Findings at ~75.) Mr. Rice testified that the money he withdrew from Rice
LLC in 1997 did not come from Bridlevale, but from other projects Rice LLC was
working on. (R. at p. 1694, Vol. III, Rice Testimony at p. 405.)

d.

Mr. d'Eiia and Mr. Rice Had a Long and Trusting
Relationship and Mr. d'Elia Authorized Certain
Transactions Without Formalities.

Mr. d'Elia and Mr. Rice's business relationships date back to the Park Hill Project,
which began in 1988. (R. at p. 1357, Findings at ~7.) Mr. d'Elia invested in the Park Hill
and Old Mountain Road Projects as a limited partner, while the Trust invested in the
Cherry Hills and Bridlevale Projects as the limited partner. (R. at p. 1363, Findings at
~136.)

All of the partnership agreements were very similar, and each was drafted by Mr.

d'Elia's attorney, Mr. Schmehr. (R. at p. 1357, 1360, 1367, Findings at ~~7, 21, 49.) The
trial court found that over the years, a strong relationship of trust developed between Mr.
Rice and Mr. d'Elia, such that a loose environment regarding financial matters among the
Trust, Rice Inc. and Rice LLC developed. (R. at p. 1374, Findings at 176.) A number of
transactions were not reduced to writing, and substantial amounts of money were
transferred without formalities. (R. at p. 1374, Findings at

~76.)

Bridlevale repaid the

Trust a total of $334,313 of its capital contribution, despite a provision in the Bridlevale
Agreement that absent an agreement between the partners, capital contributions would be
repaid at the end of the project. (R. at p. 1374, Findings at ~77.) Mr. Rice testified that
because Mr. d'Elia had been generous and a good partner, he elected to pay the Trust's
return of capital prior to the end of the Bridlevale Project, before debts and Rice LLC's
supervision fee was paid. (R. at p. 1694, Vol. III, Rice Testimony at p. 345.)
The trial court found that Mr. Schmehr told Mr. d'Elia that the use of related
subcontractors on the Park Hill project may have been a breach of the Park Hills
Agreement. Mr. d'Elia did not take any action. (R. at p. 1374, Findings at 178.) Mr.
d'Elia testified that he was not concerned if subcontractors related to the general partner
made a profit on the side during the Park Hill Project because the project was so
successful. (R. at 1692, Vol. I, Mr. d'Elia Testimony at p. 43, 111-112, 134.)
Mr. d'Elia authorized certain intercompany loans between Cherry Hills and
Bridlevale, and was aware that related subcontractors were used for the Cherry Hills and
Bridlevale Projects. (R. at p. 13 75, Findings at ~78.) He testified that at the beginning of
the Bridlevale Project that Old Mountain owed him $30,000 from the sale of lots on the
project. Because Bridlevale needed $30,000 to purchase land, he instructed Mr. Rice to
transfer $30,000 from Old Mountain to Bridlevale.

(R. at 1692, Vol. I, Mr. d'Elia

Testimony at pp. 51-52.) Mr. d'Elia also testified that on several other occasions he
authorized Mr. Rice to transfer money that was owed from Old Mountain Road to the
Cherry Hills Project for building off site improvements or to build model homes. (R. at

1692, VoL I, Mr. d'Elia Testimony at pp. 52-53.) Mr. d'Elia recorded each of these
transactions in his ledger, and he testified that he could not recall any other instances
when he authorized Mr. Rice to transfer monies from Bridlevale to Cherry Hills or Old
Mountain Road or vice versa. (R. at 1692, Vol. I, Mr. d'Elia Testimony at p. 53; 97-102.;
Trial Exhibit 168, copies of Mr. d'Elia' s ledgers.) There were a number of transfers of
monies between Cherry Hills, Bridlevale and Old Mountain Road Projects.

(Trial

Exhibits 217-220,242, and 346C.)
Mr. d'Elia testified that the Trust loaned Cherry Hills the money to build the model
homes without promissory notes or other formal documentation because it was a way to
keep costs down. (R. at p. 1692, Vol. I, Mr. d'Elia Testimony at pp: 127-28.) When Mr.
d'Elia and Mr. Rice agreed to delay the interest there was no formal documentation. "We
agreed to it by mutual consent." "[W]e had a very close relationship at the time, and I
trusted Mr. Rice implicitly. We agreed that that is what we were going to do and that was
it." (R. at p. 1692, Vol. I, Mr. d'Elia Testimony at p. 76.) Likewise, there was no formal
documentation between the Trust and Cherry Hills when the Trust agreed, at Mr. Rice's
request, to delay repayment of the loans and the Trust's capital contributions until the end
of the project. (R. at p. 1692, Vol. I, Mr. d'Elia Testimony at p. 128.) Mr. Rice testified
that this agreement was not documented because Mr. Rice and Mr. d'Elia trusted each
other ("Extremely so, yes.") (R. at p. 1693, Vol. II, Rice Testimony at p. 183). Paragraph
13.2 of the Cherry Hills agreement provided that substantive changes to the partnership

agreement should be in writing. (R. at 1692, Vol. I, Mr. d'Elia Testimony at p. 139;
Plaintiff's Exhibit 1 at ~13.2.)
e.

Mr. Rice Stayed in Regular Contact with Mr. d'Eiia
and Consulted Him about the Projects.

The trial court found that Mr. Rice stayed in regular contact with Mr. d'Eiia and
provided him regular updates on the sales and finances throughout the projects. (R. at pp.
1362-63, Findings at ~~32-33.) Mr. Rice sent Mr. d'Elia pro formas at the beginning of
each phase of the Cherry Hills Project that were used by the construction lender to
monitor how the construction draws were being used. (R. at pp. 1363, Findings at ~33.)
Mr. Rice and Mr. d'Elia discussed the slow sales at the start of the Cherry Hills Project
and considered shutting that project down. (R. at p. 1362, Findings at ~~31.)
All homes in both the Cherry Hills and Bridlevale Projects were built and sold, and
all of the Trust's capital contributions were returned except $1,044,173 in Cherry Hills
and $294,255 in Bridlevale. (R. at pp. 1363, 1368, Findings at ~~35, 52.)
f.

Cherry Hills Agreed to Pay Mr. d'Elia a $240,000
Consulting Fee and Mr. Rice Transferred $100,000
to Mr. d'Elia from his Retirement Account.

Pursuant to the Cherry Hills Agreement Mr. d'Elia entered into a consulting
contract with Cherry Hills where he would be paid a $240,000 consulting fee that was due
in two payments of $120,000 approximately five months after the Cherry Hills Agreement
was signed. (R. at 1692, Vol. I, Mr. d'Elia Testimony at p. 148; Trial Exhibit 169.) Mr.
d'Elia understood that the purpose of the consulting fee was to provide him a quick return
on his capital, and that it would be paid prior to the construction of any homes. (R. at

1692, Vol. I, Mr. d'Elia Testimony at p. 149.) Mr. d'Elia testified that the consulting fee
was never paid to him and he never demanded that it be paid. (R. at 1692, Vol. I, Mr.
d'Elia Testimony at p. 150.) Mr. Rice testified that a record of Cherry Hills noted: "Total
consulting fee accrued thru the end of August, 1993, $240,000." (R. at p. 1693, Vol. II,
Rice Testimony at p. 190; Trial Exhibit 114.)

Mr. Rice testified that he understood

accrued to mean that it was "kept on the books . . ." (R. at p. 1693, Vol. II, Rice
Testimony at p. 190.)
The trial court found that during the Bridlevale Project Mr. d'Elia informed Mr.
Rice that the Trust had cash flow problems. Mr. d'Elia contacted Mr. Rice and asked
whether any funds were available for distribution. There were not, but Mr. Rice agreed to
transfer $100,000 from his personal retirement account. The Trust treated and recorded
the transfer as a return of capital from Bridlevale, while Mr. Rice considered it a personal
loan. Mr. Rice was never repaid. (R. at p. 1371, Findings at ~70.) 14

Mr. Rice testified

that he told Mr. d'Elia that the money was coming from his retirement account, while Mr.
d'Elia testified that he did not learn about the source of the funds until after they had
already been sent to him. (R. at p. 1694, Rice Testimony at p. 339-343; R. at 1692, Vol. I,
Mr. d'Elia Testimony at p. 159; Trial Exhibits 182.) A capital reconciliation prepared by

In January 1996, Mr. d'Elia made available to the Cove a line of credit in the amount
of$400,000. Mr. d'Elia also received an estate lot in the Cove valued at $250,000, and the
transaction with the Cove was "not a bad deal." Neither the Trust nor Mr. d'Elia was a
partner in the Cove. Mr. Rice executed a note that was repaid. (R. at 1692, Vol. I, Mr. d'Elia
Testimony at p. 105-106.) Mr. Rice testified that he received 2 estate lots and 2
condominium units, worth $1 million from the Cove. (R. at p. 1694, Vol. III, Rice Testimony
at pp. 393-95.)
14

Ms. Fairborn shows the $100,000 payment as "Capital Return, Gerry Rice, August 97,
$100,000." (R. at p. 1694, Rice Testimony at p. 342-43; Trial Exhibit 342.) Mr. Rice
testified that Ms. Fairborn made a mistake when she recorded it as a capital return. (R. at
1693, Vol. II, Rice Testimony at p. 343.)
g.

Inter-Company Loans Were Mostly Repaid to
Cherry Hills and Over-repaid to Bridlevale.

The trial court found that Mr. Rice caused hundreds of thousands of dollars of
Cherry Hills's and Bridlevale' s money to be transferred to Rice Affiliated Entities. All
but $58,187 in principle and $60,367 in a corresponding loss of interest was repaid to
Cherry Hills, but Bridlevale was over-repaid in the amount of $85,863, with a
corresponding benefit in interest of$25,998. (R. at p. 1372-73, Findings at ~~72-73.) Mr.
Rice explained that his practice of making Inter-Company Loans benefitted Cherry Hills
and Bridlevale because they would not have to pay interest and go through the formalities
of getting loans. (R. at p. 1694, Rice Testimony at p. 305.) He testified that Cherry Hills
would not have made it if not for the Inter-company Loans. (R. at p. 1694, Vol. III, Rice
Testimony at p. 306.) Mr. Rice testified that he took care of Ms. Fairborn's check kitting.
He did not cause R& W Majestic to repay its $196,000 debt to Cherry Hills because it had
"probably already been repaid by other companies."

(R. at p. 1694, Vol. III, Rice

Testimony at p. 40 1-02.)

2.

THE MARSHALED EVIDENCE IN SUPPORT OF THE
TRIAL COURT'S ALTER EGO CONCLUSION, WHEN
VIEWED IN ISOLATION, SUPPORTS ITS RULING.

When viewed in a vacuum, the marshaled evidence tends to support the trial
court's conclusion that Mr. Rice is not the alter ego of Rice Inc. and Rice LLC. Rice Inc.
and Rice LLC followed certain corporate formalities. Each company was properly
incorporated, maintained separate accounting systems, filed separate tax returns, and
maintained liability and worker's compensation insurance.

Rice Inc. and Rice LLC

employed certain safeguards to make sure that the various projects for which they
performed services were only charged for those services provided. Although several
mistakes were made, Rice Inc. and Rice LLC prepared subcontracts for execution by
related party subcontractors who were never intended to make a profit. The trial court
found that with two exceptions, all of these subcontracts were at market rate and for the
benefit of the Cherry Hills and Bridlevale. These subcontractors were formed for the best
interest of the partnerships.
Moreover, Mr. Rice presented the following evidence in support of his argument
that it would be inequitable to find he is the alter ego of Rice Inc. and Rice LLC. Mr.
Rice and Mr. d'Elia trusted each other, and therefore, they often agreed to transactions
without formalities. Mr. Rice consulted with Mr. d'Elia regarding the projects, and
provided him with regular financial and sales information. Mr. Rice also placed the
limited partner's interest ahead of the general partner's interest on several occasions. For
example, Rice Inc. and Rice LLC stopped taking their supervision fees to which they
were entitled when the projects ran out of money. Mr. Rice even transferred from his
retirement account $100,000 to Mr. d 'Elia.

Mr. Rice also paid some bills from his

personal account. Although Mr. Rice authorized the Inter-company Loan practice, he
testified that he believed this practice was for the benefit of the partnerships because it
allowed them to borrow money without interest. The Inter-company Loans were mostly
repaid and when netted there is only a small difference between the money that is owed
Cherry Hills and the money that Bridlevale owes. Cherry Hills and Bridlevale both lost
money, but the evidence showed the Cherry Hills was started at the beginning of a
California recession, and Bridlevale experienced problems with weather and poor
subcontractors. Nothing in the Cherry Hills or Bridlevale Agreements provided that Mr.
Rice's personal wealth would be at risk.

3.

WHEN ALL OF THE EVIDENCE AND THE TRIAL
COURT'S FINDINGS ARE CONSIDERED TOGETHER,
HOWEVER, AN ERROR IS APPARENT.

When all of the evidence and trial court's findings are considered together,
however, there can be no other conclusion but that Mr. Rice is the alter ego of Rice Inc.
and Rice LLC. Whether the Court considers this a legal question, one of mixed law or
fact, or a finding a fact, the trial court's refusal to hold Mr. Rice personally liable was
erroneous and should be overturned.
a.

Mr. Rice Siphoned Funds from Rice Inc. Ensuring
that Rice Inc. Would be Unable to Fulfill its
Financial Obligations to the Trust.

The trial court ruled that Mr. Rice was justified when he received "distributions
from Rice, Inc ... while the Cherry Hills Project ... [was] being developed ..." by
concluding that nothing in the parties agreement required Mr. Rice's assets to be put at

risk and that there was "no provision .. in the law to prevent Mr. Rice, after having
earned a salary and supervision fee, from using that money from Rice Inc. and Rice LLC
for his own purposes or any lawful purposes that he desired." (R. at p. 1337-38, Decision;
R. at pp. 1377-78, Conclusions at ~6.) To the contrary, as previously explained, Mr. Rice
had a legal obligation to leave at risk sufficient capital to fulfill Rice Inc.'s and Rice
LLC's continuing obligations and to not favor himself over creditors, such as the Trust.
The authority cited infra unmistakably prevents a shareholder from creating an insolvent
corporation by draining all of its assets when faced with substantial liabilities.
Indeed, the trial court found that while Mr. Rice was asking the Trust to delay
repayment of amounts it was entitled to receive from Cherry Hills, he was depleting Rice
Inc.'s ability to respond to damages for claims the Trust had against Cherry Hills. In
1991, Mr. Rice and/or his former wife Gail (then a 50% shareholder of Rice Inc.), took a
$325,195 personal loan from Rice Inc. In 1992, he and Gail each received $207,004 in
distributions from Rice Inc. (R. at p. 1693, Vol. II, Rice Testimony at pp. 207-08.) In
1993, he paid himself a $460,000 salary from Rice Inc. even though the in 1991 his salary
was only $122,000. (R. at pp. 1363-64, Findings at

~36.)

In 1993, he took a "Partners

Draw" from Rice Inc. of $552,326. And, in 1995, he took a "Partners Draw" from Rice
Inc. of $296,663. (R. at pp. 1363-64, Findings at ~36.) By 1995, Rice Inc. had negative
retained earnings of $906,812. (R. at p. 1693, Vol. II, Rice Testimony at pp. 210-11.)
When the Cherry Hills Project was completed in 1998, Rice Inc. reported on its income
tax return a negative balance of retained earnings in the amount of $754,643. (R. at pp.

1363-64, Findings at ~36.) Had Mr. Rice left this capital at risk, there would have been
funds to repay Rice Inc.'s capital deficit in Cherry Hills, and Cherry Hills would have
been able to repay the Trust its capital contribution and/or loans.
Similarly, even though Rice LLC was capitalized with only $500, in 1997, he
withdrew over $287,000 from Rice LLC. (R. at pp. 1693, Vol. II, Mr. Rice testimony at
pp. 224, 229-230.) As with Rice Inc., Mr. Rice's actions caused Rice LLC to be unable
to repay its capital deficit or answer to the Trust for its liabilities associated with
Bridlevale Project. Such conduct not only justifies an alter ego finding, it compels such a
conclusion. By destroying Rice Inc.'s and Rice LLC's ability to repay their obligations to
the Trust, Mr. Rice became the alter ego of Rice Inc. and Rice LLC. These actions alone
require the trial court's legal conclusion to be reversed.
b.

Mr. Rice's Practice of Loaning Partnership Funds
to His Rice Affiliated Entities Without
Documentation or Interest Demonstrates that Mr.
Rice Used his Control over Rice Inc. and Rice LLC
to Advance His Own Interests at the Expense of the
Trust.

The trial court found that Mr. Rice used his position of control over Rice Inc. and
Rice LLC to advance funds belonging to Cherry Hills and Bridlevale to numerous Rice
Affiliated Entities, whenever they needed money - all without the Trust's knowledge or
approval. 15 (R. at p. 1373, Findings at ~~72-73.) These partnership funds were loaned,

Mr. Rice testified as follows: "Q. Did you authorize the transfers of funds to and
from entities in which you had an ownership interest from the Cherry Hills account? A.
Some of them I did, yes. Q. The ones that you didn't are the ones that you claim fell within
that check kitting? A. Yes. I am sure there were some loans that I wasn't aware of. Shauna
15

interest free, to his Rice Affiliated Entities without proper documentation. 16 (R. at p.
1373, Findings at ,,72-73.) While Mr. Rice was causing Cherry Hills and Bridlevale
funds to be loaned to the Rice Affiliated Entities interest free, Cherry Hills and Bridlevale
were borrowing and paying market interest rates on the same money. (R. at p. 1373,
Findings at ,,72-73.) The trial court concluded that these actions were a breach of Rice
Inc.'s and Rice LLC's fiduciary duties to the Trust. (R. at p. 1379, Conclusions at ,15.)
Clarke Nelson, the Trust's accounting expert witness, prepared schedules showing
the amounts transferred to and from Cherry Hills, Bridlevale and the Rice Affiliated
Entities. (R. 1695, Vol. IV, Nelson Testimony at pp.622-623, 626-627; Trial Exhibit 97,
Report of Clarke Nelson at Attachment 8-b (see Exhibit D of Appendix) for transactions
with Cherry Hills and Attachment 9-b (see Exhibit E of Appendix) for transactions with
Bridleval.) Those schedules show, for example the net amount of loans Cherry Hills
made to R&W Majestic Development of $196,292, to Summer Wind of $90,000, to
Discovery Development of $43,000, to Seasons Layton of $37,000, and to The Cove at

knew that's what we did, and she had check signing abilities." "Q. Is the same true with
respect to Bridlevale? Did you authorize the loan shown on Exhibit 50 - or the transfers of
monies shown on Exhibit 58 to and from entities in which you had an ownership interest?
A. Yes." (R. atp. 1693, Vol. II, Rice Testimonyatp. 276; Trial Exhibit 58, Reconciliation.)
Similarly, Mr. Swarm testified that when Rymco LLC needed money to pay bills it
would "[ e]thier [borrow it] from one of the other affiliated companies, I guess, or maybe
even Gerry Rice, to be able to make payroll." (R. at 1694, Vol. III, Swarm Testimony at p.
441.) Also, if one of Mr. Rice Affiliated Entities needed money, such as Mycor, Mycor
would borrow money from Rymco LLC. (R. at 1694, Vol. III, Swarm Testimony at p. 441.)
Mr. Swarm was not consulted when Mr. Rice or Ms. Fairbome transferred money either to
or from Rymco Framing, LLC to the Rice Affiliated Entities. (R. at 1696, Vol. V, Swarm
Testimony at p. 838.)
16

Sun Peak of$2,250. (Trial Exhibit 97, Report of Clarke Nelson at Attachment 8-b.) Mr.
Nelson's report also shows the net amount of loans Bridlevale made to Howard
Development in the amount of$404,500, to Bowler Realty in the amount of$77,326, and
to R&W Majestic in the amount of $73,697. (Trial Exhibit 97, Report of Clarke Nelson
at Attachment 9-b.) Only after those loans are netted against monies advanced to Cherry
Hills and Bridlevale by other entitles controlled by Mr. Rice does the total amount owed
to Cherry Hills equal $58,187 and the total amount owed to Bridlevale equals $85,863.
The trial court erroneously concluded: "While Mr. Rice's practice of making
intercompany loans from Cherry Hills and Bridlevale to the Rice Related Entities cannot
be sanctioned, alone, it is not enough to justify piercing the corporate veil." (R. at p. 1377,
Conclusions at 15.) As cited infra, the case law requires an opposite result. The trial
court's ruling, however, was based at least in part upon an erroneous conclusion that the
Trust has not shown any harm to Cherry Hills as a result of loans made by Rice Inc. (R.
at p. 1377, Conclusions at 15.) Indeed, the trial court committed an obvious error when it
concluded that the Trust was not harmed by Mr. Rice's practice of loaning Cherry Hills
partnership funds. 17 Rather, the trial court found that Cherry Hills was not repaid $58,187
from the Rice's Affiliated Entities, with a corresponding loss in interest to the partnership
of $60,367. (R. at pp. 1372-73, Findings at 172.) The trial court granted the Trust
judgment for these amounts against Rice Inc. (R. at pp. 1381, Findings at 120.) Even

The Trust does not dispute the trial court's conclusion that Bridlevale was not
harmed by the Inter-company Loan practice. (R. at p. 1377, Conclusions at 15.)
17

though Rice Affiliated Entities over-repaid Bridlevale in the amount of $85,863 with a
corresponding benefit in interest of $24,998, these amounts cannot be legally offset
against monies still owed to Cherry Hills. (R. at p. 1373, Findings at ~73.) Therefore, it
was simply error for the trial court to conclude that Mr. Rice's practice of loaning Cherry
Hills funds through Rice Inc. to Rice Affiliated Entities did not result in harm to the
Trust.
Here, Mr. Rice, through Rice Inc. and Rice LLC, was the hub in a wheel of cash
that flowed from Cherry Hills and Bridlevale to all of his Rice Affiliated Entities. (Trial
Exhibits 58, 117). Mr. Rice's misuse of Rice, Inc and Rice LLC to flow money between
Cherry Hills and Bridlevale bank accounts and his Rice Affiliated Entities on an "as
needed" basis, without any formal requirement for repayment and without interest proves
that Rice Inc. and Rice LLC were nothing more than instrumentalities through which Mr.
Rice advanced his own interests. Mr. Rice's orchestration of misuse of partnership funds
through Rice Inc. and Rice LLC to support his individual interests requires that Mr. Rice
be found to be the alter ego of Rice Inc. and Rice LLC. Surprisingly, Mr. Rice testified
that he did not asked Ms. Fairborn to prepare a reconciliation of all monies owed between
Cherry Hills and Bridlevale and his Rice Affiliated Entities until he discovered Ms.
Fairborn's check kitting in 1998. (R. at p. 1694, Rice Testimony at p. 268, 275; Trial
Exhibit 58.)
c.

Mr. Rice and His Subcontractor, Rymco, LLC, Received
Secret Profits by Overcharging the Bridlevale Project in
the Amount of $270,315.

Even though the trial court concluded that the subcontracts between Mr. Rice's inhouse subcontractors with Cherry Hills and Bridlevale were for fair market value, the trial
court also found that Rymco LLC overcharged Bridlevale in the amount of $270,315 in
1997 for framing Bridlevale Homes. (R. at p. 1380, Conclusions at ~16.) Mr. Rice had no
reasonable explanation for this overcharge. (R. at p. 1368, Findings at ,58.) Moreover,
the trial court found that in the same year Rymco LLC reported a net profit of over
$190,000 even though Mr. Rice testified that Rymco LLC was never intended to make a
profit. (R. at pp. 1368-69, Findings at ,~59-60.) The trial court also found that in 1997
Mr. Rice personally took a partnership distribution from Rymco LLC of $68,495 in cash
and property. (R. at pp. 1368-69, Findings at ~59.)
Mr. Rice's misuse ofRymco LLC was not discovered until the Trust's accountants
reviewed Bridlevale's financial records. Only then was it revealed that Mr. Rice obtained
these secret profits from the Bridlevale Project through Rymco LLC. Mr. Rice's misuse
of Rymco LLC, accomplished through his control of Rice LLC, is compelling evidence
that he manipulated his control over Rice LLC to gain personal profits at the expense of
Bridlevale and the Trust. This type of corporate abuse is not and cannot be allowed under
Utah law. The fact that Mr. Rice personally received a secret profit through his related
subcontractor Rymco LLC's $270,000 overcharge for services provided to Bridlevale
requires that Mr. Rice be held personally liable as the alter ego of Rice LLC.
d.

Mr. Rice Failed to Follow Certain Corporate Formalities
and Failed to Account for Tens ofThousands of Dollars
Entrusted to Rice Inc. and Rice LLC.

While the trial court found that Rice Inc. and Rice LLC did follow certain
corporate formalities, numerous other corporate formalities were disregarded.

For

instance, Rice Inc.'s and Rice LLC's addenda to subcontracts with Rymco Inc. and
Rymco LLC were left unsigned on numerous occasions, and on other occasions were
signed by the same person for each contracting party. 18 (R. at. p. 1375, Findings at ~80.)
Mr. Rice testified that he did not think this was critical because they were just trying to
keep track of which homes were subject to the original subcontract. (R. at p. 1694, Rice
Testimony at pp. 276-77.) Rice Inc. and Rice LLC also failed to follow corporate
formalities when they caused millions in Cherry Hills and Bridlevale funds to be loanedinterest free to Rice Affiliated Entities. (R. at. p. 1375, Findings at ~80.) Rymco LLC,
Mycor LLC, Kodiak Seasonal, Bridlevale and Rice LLC all had the same office. (R. at p.
1693, Vol. II, Rice Testimony at p. 262.) Seasons Kaysville, Seasons Layton, Winter
Park, The New Home Company, and R&W Majestic, all Rice Affiliated Entities, also had
the same office as Rice, LLC.

Rice Inc. had the same office as Rice, LLC when Mr.

Rice moved to Utah. (R. at p. 1693, Vol. II, Rice Testimony at p. 263.) Also, Mr. Rice

Subcontracts for the Cherry Hills and Bridlevale Projects to which Rice, Inc., Rice
LLC and in-house subcontractors were parties sometimes were unsigned by one of the parties
to the subcontract, (Trial Exhibits 64-66, 72, 73, 152-154, 288, and 305), and at other times
the same person signed the subcontract on behalf of both parties to the subcontract. (Trial
Exhibits 59-61, 67, 68, 160, 161, and 291-293). In at least one instance during the Bridlevale
Project a subcontract with an in-house subcontractor was signed by Rymco, Inc. instead of
Rymco, LLC. (Trial Exhibit 275.) There were, however, many instances in which the
subcontracts were signed by different representatives of the subcontracting parties. (Trial
Exhibits 62, 63, 69-71, 109, 110, 120, 268, 269, 272-274, 281, 297, 301, 303, 304, 306-308,
and 310-312.)
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testified that when Rice Inc. moved to Utah, it brought with it assets, which included
office equipment that were also used by Rice LLC. Mr. Rice could not recall if there was
an agreement between Rice Inc. and Rice LLC to purchase Rice Inc. assets. (R. at p.
1694, Vol. III, Rice Testimony at p. 389-91.)
Moreover, the trial court found that Rice Inc. failed to account for tens of
thousands of dollars in Cherry Hills and Bridlevale partnership funds. (R. at p. 1375,
Findings at

~79;

R. at p. 1379-80, Conclusions at

~~15-16.)

The trial court found that

$9,358 is missing from the sale of Cherry Hills Homes, while $21,725 in deposits made
with utility companies for the Cherry Hills Project were never returned by Rice Inc. to the
partnership.

(R. at p. 1365, Findings at

~~43-44.)

Moreover, certain amounts that

purchasers of Cherry Hills Homes paid for upgrades or options were taken by Rice Inc.
Specifically, checks made payable to "Rice Development" for $9,482, "Rice
Development, Inc." for $7,620, and "Rice Development, Corp. for $677, and that were
deposited into Rice Inc.'s bank account were never returned to Cherry Hills. 19 (R. at p.
1365, Findings at ~42.)
Likewise, amounts of $25,894 and $53,450 remam mtssmg from Bridlevale
escrow and option deposits respectively. (R. at p. 1368, Findings at

~~56-57.)

Had Rice

Inc. and Rice LLC followed corporate formalities, these funds would never have been
mtssmg.

At trial Rice, Inc. introduced checks evidencing purchasers of Cherry Hills Homes
paying for upgrades. (Trial Exhibits 76-80.)
19

Although the Trust was not able to prove that Mr. Rice personally took these
missing funds, the trial court found that Mr. Rice had complete control and personally
directed the finances of Rice Inc. and Rice LLC. (R. at p. 1356, Findings at ~4.) Had Mr.
Rice respected the privilege of the separate status of these entities, these corporate
formalities would never have been breached.
e.

Mr. Rice Affirmatively Misled the Trust Regarding the
Status of a $80,000 Utility Bond and Used Those Funds to
Pay for His Own Attorneys' Fees.

The trial court found that Mr. Rice affirmatively misrepresented the status of an
$80,679 improvement bond repayment due to Bridlevale at the end of the project. (R. at p.
1369, Findings at ~61.) Instead of returning the $80,679 to the Trust as he promised, Mr.
Rice deceived Mr. d'Elia, telling him on repeated occasions that the bond had not yet
been released by West Valley City. (R. at p. 1369, Findings at

~61.)

After several

months, Mr. d'Elia finally became suspicious. He telephoned West Valley City and was
informed him that the bond proceeds had already been released. The trial court found that
Mr. Rice used this $80,679 to fund the legal expenses for himself, Rice Inc. and Rice
LLC in the current Lawsuit. (R. at p.

1369~

Findings at

~62.)

These funds were owned

by Bridlevale, not Mr. Rice, Rice Inc. or Rice LLC. Moreover, Mr. Rice expressly told
Mr. d'Elia that once the bond proceeds were released, they would be available for
distribution to the Trust. (R. at p. 1369, Findings at ~61.)
Thus, Mr. Rice caused Rice LLC to abuse its position as the general partner of
Bridlevale to his personal benefit and to the detriment of the partnership. Mr. Rice's

actions should not be rewarded by regarding the fiction of the separateness between Rice
LLC and Mr. Rice. The trial court erred when it refused to hold Mr. Rice accountable for
the amounts owed to the Trust.
f.

The Trial Court's Findings Do Not Support the Legal
Conclusion That the Trust Has Unclean Hands.

The trial court stated in its Conclusions that it would be inequitable for the Trust to
sanction certain informalities during prosperous times and rely upon those same
informalities during lean times to support alter ego liability. (R. at p. 13 77, Conclusions
at ~4.) The only evidence supporting this conclusion of unclean hands is the finding that
the Trust was aware of, and approved, several transfers between Bridlevale and Cherry
Hills, and loaned money to Cherry Hills without documentation. (R. at p. 1373, Findings
at ~72.) Whatever informalities Mr. Rice and Mr. d'Elia agreed to, however, because of
convenience and their trusting relationship, is irrelevant to a determination of whether or
not Mr. Rice is the alter ego of Rice Inc. and Rice LLC. Simply stated, the limited
transfers between Bridlevale and Cherry Hills that were approved by both the Trust and
Mr. Rice cannot justify Mr. Rice's egregious practice of making undocumented loans to
his Rice Affiliated Entities in which the Trust had no interest and for which it was never
consulted and did not approve. (R. at pp. 1373-74, Findings at ~~72-73.)
Moreover, the fact that Mr. d'Elia at one point early in the Park Hills Project was
informed by his attorney that Mr. Rice's use of related subcontractors was a breach of the
Park Hills Agreement cannot be used to justify Mr. Rice's specific and detailed misuse of
Rice Inc. and Rice LLC for his personal benefit in subsequent projects. Rather, it is clear

that Mr. Rice disregarded and abused the distinction between Rice Inc., Rice LLC, and
himself when he directed the corporate abuses set forth above.
informed of these corporate abuses.

The Trust was not

For these reasons, the trial court erred when it

refused to hold Mr. Rice liable as the alter ego of Rice Inc. and Rice LLC.
g.

Permitting Mr. Rice to Escape Liability Would Promote
Injustice and Sanction an Inequitable Result Because He
Directly Benefitted from the Corporate Abuse He
Directed.

Mr. Rice was the sole shareholder, Director, President, and Chief Financial Officer
of Rice Inc. almost entirely throughout the Cherry Hills project. (R. at p. 1356, Findings
at

~2.)

He was also the sole member and manager of Rice LLC during the Bridlevale

project.

(R. at p. 1356, Findings at

~3;

Trial Exhibit 113, Answer to Second

Interrogatories, Response No. 43, pp. 61-62.) He exercised complete authority over Rice
.Inc. and Rice LLC, and controlled all financial aspects and decisions of those companies.
(R. at p. 1356, Findings at ~4.) In addition, Rice Inc. and Rice LLC were the sole general
partners, and were responsible for all aspects of the projects' completion. (R. at pp. 13 5657, Findings at ~~5, 6.) Given the trial court's findings of corporate abuse in this case, it
would be fundamentally inequitable to allow Mr. Rice to escape liability to the Trust for
the debts of Rice Inc. and Rice .LLC.
Mr. Rice exploited Rice Inc.'s and Rice LLC's positions as the general partners of
Cherry Hills and Bridlevale respectively for his personal gain. 20 Not only were Rice Inc.

Utah law is also clear that where a partner is guilty of"concealment and derives a
benefit therefrom, he will be compelled in equity to account therefore to the partnership."
20

and Rice LLC severely undercapitalized for the potential liabilities of the projects, but
Mr. Rice withdrew hundreds of thousands of dollars from Rice Inc. and Rice LLC,
ensuring that no obligation to the Trust could ever be satisfied by those general partners.
When Rice Inc. and Rice LLC had excess funds, Rice withdrew those funds in the form
of a personal loan, draws, or an exorbitant salary rather than subject that money to the risk
of repayment of debts to the partnerships and the Trust. When Mr. Rice's Affiliated
Entities needed money, however, he authorized loans of Cherry Hills and Bridlevale
money without proper documentation, without interest, or the approval of the Trust. Over
$58,000 in principal and $60,000 in interest is still owed by Rice Affiliated Entities to
Cherry Hills. (R. at p. 1381, Conclusions at 120.) In 1997, Rymco LLC overcharged
Bridlevale by over $270,000. In the same year, Rymco LLC made a $190,000 profit, and
Mr. Rice took a partner's distribution of cash and property of over $68,000. (R. at p.
1368-69, Findings at 1158-59.) At the end of the Bridlevale Project, Mr. Rice took a
$287,000 distribution from Rice LLC. (R. at pp. 1693, Vol. II, Mr. Rice testimony at pp.
224, 229-230.)
Moreover, tens of thousands of dollars of partnership monies over which Rice Inc.
and Rice LLC were responsible are unaccounted for. Mr. Rice also affirmatively misled
the Trust about the status of the $80,000 improvement bond and improperly used that

Nelson v. Matsch, 110 P. 865 (Utah 1910). Likewise, California courts hold where a
fiduciary, "in breach of his duty of disclosure, causes secret profits to flow to a third party,
the fiduciary may be held liable for those profits even though he did not personally receive
any part of them." Cagnolatti v. Guinn, 140 Cal. App. 3d 42, 49 (4th Dist. 1983).

money to fund his individual legal expenses and those of Rice Inc. and Rice LLC. (R. at
p. 1369, Findings at ~61.) Ultimately, had Rice Inc., Rice LLC, and Mr. Rice not abused
the corporate form while conducting their business affairs with subcontractors, and other
related entities, and been able to account for missing funds, there would have been money
to repay the obligations to the Trust. It would be fundamentally unfair to allow Mr. Rice
to retain the benefits he personally derived from Rice Inc.'s and Rice LLC's status as
Cherry Hills' and Bridlevale' s general partners, while at the same time permitting the
obligations owed to the Trust by Rice Inc. and Rice LLC to go unsatisfied.
Mr. Rice was personally responsible for the management and construction of the
Cherry Hills and Bridlevale projects. The fact that Rice Inc. and Rice LLC stopped
taking their supervision fees toward the end of the projects, or that Mr. Rice sent the Trust
$100,000 from his retirement account cannot justify Mr. Rice's actions set forth above.
Here, Rice Inc. and Rice LLC's inability to repay the debts owed to the Trust can be
directly traced to Mr. Rice's misuse of these entities. Allowing him to escape undisputed
liability would result in a great inequity. The trial court clearly erred when it refused to
hold Mr. Rice liable for the debts of Rice Inc. and Rice LLC and its ruling should be
reversed. Alternatively, a new trial should be granted.

D.

THE TRIAL COURT ERRED WHEN IT FAILED TO HOLD
MR. RICE PERSONALLY LIABLE FOR BREACH OF
FIDUCIARY DUTY.

In addition to the claims for breach of fiduciary duty against Rice Inc. and Rice
LLC, the Trust also asserted claims against Mr. Rice individually seeking to recover for

his breaches of fiduciary duties committed by Rice Inc. and Rice LLC as the general
partners of Cherry Hills and BridlevaleY "If the record shows ... that the individual
knowingly participated in the wrongdoing, it is unnecessary that the corporate veil be
pierced in order to impose personal liability." Fletcher Cyc. Corp. § 41.45. Case law
_establishes that "[a]lter ego is only one of the bases for disregarding the corporation
fiction." Castleberry v. Branscum, 721 S. W.2d 270 (Tex. 1986) (finding separate liability
for constructive fraud).
In California, "partners are trustees of each other, and in all proceedings connected
with the conduct of the partnership every partner is bound to act in the highest good faith
to his copartner and may not obtain any advantage over him in the partnership affairs by
the slightest misrepresentation, concealment, threat or adverse pressure of any kind." Leff
v. Gunter, 658 P.2d 740 (Cal. 1983). Similarly, under Utah law, where a partner is guilty

of "concealment and derives a benefit therefore, he will be compelled in equity to account
therefore to the partnership." Nelson v. Matsch, 110 P. 865 (Utah 1910).
The Utah Supreme Court recently held in Armed Forces Insurance Exchange v.
Harrison that an officer or director of a corporation "cannot hide his or her fraudulent

acts behind the corporate veil." 70 P.3d 35 (Utah 2003) (citations omitted). The court
noted that it was unnecessary to pierce the corporate veil where a director or officer of a

General partners "owe a fiduciary duty to limited partners, as a matter of law,
especially since they have complete authority to deal with the partnership business. The sole
general partner of a limited partnership owes to limited partners an even greater duty than
that normally imposed on partners, especially when he holds a majority interest." 59A. Am.
Jur. 2d § 1333.
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corporation participates in tortious conduct.

See id; see also Kingston v. Helm, 82

S.W.3d 755, 761-62 (Tex. Ct. App. 2002) ("a corporate officer may be personally liable
for corporate wrongdoing when that officer is an 'active participant in the tortious
conduct or has actual or constructive knowledge of the corporation's tortious conduct"').
The holding of Armed Forces should be extended to the tortious conduct constituting
breaches of fiduciary duty in this case.
Similarly, California law provides that personal liability may attach to a director,
officer or shareholder of a corporation either through application of the alter ego doctrine,
or "when the shareholder specifically directed or authorized the wrongful acts." Wyatt v.
Union Mortgage Co., 598 P.2d 45, 52 (Cal. 1979) (in bank). As one court recently

explained:
The alter ego doctrine does not immunize officers, directors or shareholders
of a corporation from tortious conduct that they themselves commit in the
course of acting for the corporation. Anyone who participates in the
commission of a tort is liable for the damages resulting from that tort. Such
liability attaches because of the person's conduct, not because they are the
corporation's alter ego.
Filet Menu, Inc. v. C.C.L.& G., Inc., 94 Cal.Rptr.2d 438 (Cal. Ct. App. 2000).

Although not expressly addressed in Utah jurisprudence, case law in other states
establishes that as an officer, director, and manager of a corporate general partner, Mr.
Rice individually owed fiduciary duties to the Trust for his actions on behalf of his solely
owed and controlled entities. Delaware courts, for instance, have ruled that the directors
and officers of corporations acting as general partners owe fiduciary duties to their

limited partners akin to those owed by corporate directors to stockholders. 22 See, e.g.,

Gelfman v. Weeden Investors, L.P., 792 A.2d 977, 992 (Del. Ch. 2001) (holding that a
director bears fiduciary responsibility if his conduct causes the general partner to breach a
fiduciary or contractual duty to the limited partner) (citing In re USAcafes, L.P. Litig., 600
A.2d 43 (Del. Ch. 1991) (directors of a corporate general partner owe fiduciary duties to
the partnership));

Wallace v. Wood, 752 A.2d 1175 (Del. Ch. 1999) (holding that

"directors of a corporate general partner likewise may owe fiduciary duties to the
partnership and to the limited partners."); and In re Boston Celtics Limited Partnership

Shareholders Litig., 1999 Del. Ch. LEXIS 166 (directors of corporate general partner
owed fiduciary duties to limited partners).
The rule articulated by these decisions is properly extended to the findings in this
case. 23 The trial court found the following breaches of fiduciary duty on behalf of Rice

Analogous California cases also support the application of such a rule. The Ninth
Circuit decision in Abrams v. Sea Palms Associates, Ltd. provides a nearly identical fact
pattern that supports imposition of a fiduciary duty to Mr. Rice individually. 229 B.R. 784
(9th Cir. 1999); see also Commons v. Schine, (holding that a sole shareholder of a corporation
which acted as the general partner as the "corporate controller-dominator," had a fiduciary
relationship to the partnership and that payment to himself of an antecedent debt violated his
fiduciary obligations to the beneficiaries ofhis trust.) Another California court has described
the relationship of someone in Mr. Rice's position of dominance and control of a general
partner as a "de-facto general partner." See, e.g., Mieuli v. DeBartolo, 2001 U.S. Dist.
LEXIS 22518 (stating it was unclear whether of all of the alter ego elements must be proven
in order to hold a controller of a general partner liable as the de facto general partner).
22

Noting that there was no California authority directly on point, a California federal
district court ruled that a cause of action for breach of fiduciary duty did not exist against the
corporate officers of a general partner under the facts of In Re Real Estate Associates Limited
Partnership Litigation. 223 F. Supp.2d 1109 (D. Cal. 2002). In that case a class of
approximately 20,000 unit limited partners sued individuals who comprised the board of
directors of the corporate general partner. The court declined to find that each of these
23

Inc: failure to account for $17,779 deposited directly into Rice Inc.'s bank account for
option upgrades; failure to account for $9,358 missing from the sales of Cherry Hills
Homes; failure to account for $21,725 of missing deposits made by Cherry Hills to utility
companies; and authorizing the Inter-company Loans. (R. at pp. 1379-80, Conclusions at
1[15.) Likewise, the trial court found the following breaches of fiduciary duty on behalf of
Rice LLC: failure to account for the $270,315 overcharge from Rymco LLC; failure to
account for $25,785 from escrow payments made to Bridlevale; failure to account for
$53,450 from option and upgrade payments made to Rice LLC for Bridlevale Homes;
authorizing the Inter-company Loans; and using the $80,679 from the cash improvements
bond that belonged to Bridlevale. (R. at p. 1380, Conclusions at 1[16.)
Mr. Rice's actions in directing the breaches of fiduciary duty on behalf of Rice Inc.
and Rice LLC also constitute individual breaches of his fiduciary duties he personally
owed to the Trust. Mr. Rice should be held personally liable for each of the breaches of
fiduciary duty because he personally participated in, directed, and benefitted from the
breaches.
Allowing Mr. Rice to escape liability for breaches of fiduciary duty that he
personally directed would result in an injustice inasmuch as at the same time those
breaches occurred he stripped Rice Inc. and Rice LLC of any ability to repay their
obligations to the Trust. Thus, the trial court erred when it refused to hold Mr. Rice

individuals owed fiduciary duties to the limited partners, stating that there were no
allegations that these individuals were the alter egos of the corporation.

personally liable for the breaches of fiduciary duty of Rice Inc. and Rice LLC that he
directed. Mr. Rice should be compelled to return to the partnership all of the unaccounted
for funds that were rightfully those of Cherry Hills and Bridlevale in the total amount of
$594,770. 24

E.

THE TRIAL COURT ERRED WHEN IT RULED THAT THE
TRUST WAS REQUIRED TO PROVE AN INTENT TO
DEFRAUD AND WHEN IT DECLINED TO HOLD MR. RICE,
RICE INC. AND RICE LLC LIABLE FOR CONSTRUCTIVE
FRAUD.

Utah law recognizes a claim for constructive fraud when there is a confidential or
fiduciary relationship between the parties. In its legal conclusions the trial court ruled
that "fraud must be established and cannot be presumed in this case even though the court
finds that Rice Inc and Rice LLC, as the general partners of Cherry Hills and Bridlevale
respectively, owed a fiduciary duty to the Trust ... " and that the Trust was required to
prove "a fraudulent intent on the part of Mr. Rice, or Rice Inc. and/or Rice LLC ... "by
clear and convincing evidence. (R. at p. 1380-81, Conclusions at ,17.) The Trust asked
the trial court to amend its ruling on this point of law, to find Mr. Rice, Rice Inc. and Rice
LLC liable for constructive fraud, or in the alternative to grant to a new trial on this issue.
The trial court denied the Trust's motion.

0fthis amount, a total of$429,235 relates to Mr. Rice's breach of fiduciary duty in
the Bridlevale project ($79,235 of missing Bridlevale funds, $80,000 misappropriated utility
bond, and $270,000 overcharge to his affiliated subcontractor Rymco Framing Inc.). A total
of $165,535 relates to Mr. Rice's breach of fiduciary duty in the Cherry Hills project
($48,862 of missing Cherry Hills funds and $116,673 of principal and interest owed from
transfers to fund his Rice Affiliated Entities.)
24

Constructive fraud is a well-established claim under Utah and California
jurisprudence. Numerous Utah decisions have held that where a fiduciary or confidential
relationship exists, a presumption arises that relieves a plaintiff of his burden to prove an
intent to defraud. In Blodgett v. Martsch, for instance, the Utah Supreme Court stated
that where a "confidential relationship" exists, the "plaintiffs burden is considerably
diminished" . . . "and if there is found the slightest trace of undue influence or unfair
advantage, redress will be given to the injured party." 590 P.2d 298, 302 (Utah 1978).
The Blodgett Court explained the claim for constructive fraud as follows:
The breach of duty by the dominant party in a confidential relationship may
be regarded as constructive fraud. It is unnecessaty for the plaintiff to show
an intent to defraud; constructive fraud is an equitable doctrine employed by
the courts to rectify injury resulting from breach of the obligations implicit
in the relationship.
!d. This holding has been affirmed numerous times by Utah courts in a variety of fact
scenarios. For example, in Von Hake v. Thomas, the Utah Supreme Court denied a claim
for constructive fraud, finding that there was insufficient evidence in a land transaction to
support a finding that a confidential relationship existed between the parties. 705 P.2d
766, 769 (1985). The court noted: "However, if a confidential relationship is found to
exist between the parties, any transaction that benefits the party to whom trust is reposed
is presumed to have been unfair and to have resulted from undue influence and fraud."
!d. (citing Bradbury v. Rasmussen, 401 P.2d 710, 713 (Utah 1965); Cunningham v.
Cunningham, 690 P.2d 549, 553 (Utah 1984)); Webster v. Lehmer, 742 P.2d 1203, 1206
(Utah 1987) (same); see also Leffv. Gunter, 658 P.2d 740 (Cal. 1983). See also Rogers

v. Mitzi, 584 So.2d 1092 (Fla. App. 1991) ("A constructive fraud is deemed to exist where
a duty under a confidential or fiduciary relationship has been abused.")
More recently, in Jensen v. IHC Hospitals, Inc., the Utah Supreme Court
specifically set forth the elements necessary to prove constructive fraud:

"(1) a

confidential relationship between the parties; and (2) a failure to disclose material facts."
944 P.2d 327 (Utah 1997) (upholding summary judgment in favor of defendant where
there was no evidence opposing defendant's testimony a doctor failed to disclose material
facts regarding patient's care).
The trial court should have found Mr. Rice, Rice Inc. and Rice LLC liable for
constructive fraud. The trial court found that Rice Inc. and Rice LLC, as the sole general
partners of Cherry Hills and Bridlevale respectively, owed fiduciary duties to the Trust, as
their sole limited partner. (R. at p. 1379, Conclusions at

~14.)

Moreover, as a director,

officer, and manager of Rice Inc. and Rice LLC, Mr. Rice owed fiduciary duties to
Cherry Hills, Bridlevale, and the Trust. These fiduciary relationships satisfy the first
prong of the constructive fraud test. The trial court erred as a matter of law, therefore,
when it ruled that the Trust was required to prove "actual fraud" and an intent to defraud
on the part of Rice Inc., Rice LLC, and Mr. Rice. The Trust satisfied the second prong of
the constructive fraud test by proving the Mr. Rice, Rice Inc., and/or Rice LLC
misdirected partnership monies through Inter-company Loans approved by Mr. Rice,
failed to account for hundreds of thousands in missing partnership monies over which
they exercised exclusive control, overcharged Bridlevale in the amount of $270,000, and

misled the Trust regarding the status of the $80,000 bond and then used that money for
their legal expenses. Thus, the trial court's findings of fact, as set forth in detail above,
easily satisfy the elements of constructive fraud, and Mr. Rice should be held liable for
constructive fraud for violating his fiduciary duties owed to the Trust and for failing to
return and account for missing monies in the total amount of $594,770. (See Footnote
24.)

F.

IN THE ALTERNATIVE, THE TRIAL COURT SHOULD
GRANT THE TRUST A NEW TRIAL ON THESE CLAIMS.

Rule 59(a) of the Utah Rules of Civil Procedure provides that a new trial may be
granted to all or part of the issues if there is an insufficiency of the evidence to justify the
verdict or other decision, if it is against law, or if there is an error in law. In Bair v.

Axoim Design, L.L.C., the Utah Supreme Court remanded a case for a new trial after
finding the trial court made several of errors in law by dismissing claims that were
supported by uncontradicted evidence. See 20 P.3d 388, 395 (Utah 2001). Similarly, if
this Court is not inclined to overrule the trial court on the foregoing points of law and
grant the Trust judgment against Mr. Rice, Rice Inc. and Rice LLC based on the
foregoing claims, the Trust is entitled to a new trial on its claims for alter ego, breach of
fiduciary duty, and constructive fraud against Mr. Rice, Rice Inc. and Rice LLC.
The trial court's legal errors materially impacted its application of the law to its
findings of fact on these claims. For instance, the trial court's error on the constructive
fraud claim influenced its legal conclusion that it would not be unfair or unjust to allow
Mr. Rice to escape personal liability. Had the trial court properly ruled that Rice Inc.,

Rice LLC, and Mr. Rice had in fact committed constructive fraud, this standard would
have been clearly satisfied. Courts often rely upon a finding of constructive fraud to
support the inequities element of the alter ego analysis.

See Bogorad v. Marjan

International Corp., 1991 Tex. App. LEXIS 361 ("Constructive fraud, not intentional
fraud is the standard for disregarding the corporation fiction . . ."); Speed v. Eluma

International, Inc., 757 S.W.2d 794 (Tex. App. 1988) (finding of constructive fraud
justified alter ego ruling); Drilcon, Inc. v. Roil Energy Corp, Inc., 749 P.2d 1058, 1064
(Mont. 1987) (finding that evidence of constructive fraud was sufficient to pierce the
corporate veil). Had the trial court correctly ruled that the Trust was not required to prove
an intent to defraud and found liability based on constructive fraud in addition to breach
of fiduciary duty, its analysis of the alter ego claim would have been materially different.
Moreover, if the trial court had not committed the legal errors set forth above, the Trust
would have received a judgment against Mr. Rice individually. Therefore, the trial court
erred when it refused to grant the Trust a new trial on these issues.
VI. CONCLUSION
Pursuant to Utah and California law and under the trial court's findings of fact, the
Trust is entitled to a ruling that Mr. Rice is the alter ego of Rice Inc. and Rice LLC. This
Court should reverse the trial court's ruling and hold that Mr. Rice is liable individually
for all of Rice Inc. and Rice LLC's debts owed to the Trust as contained in the Final
Judgment. The Trust is also entitled to a ruling that Mr. Rice breached his fiduciary duties
to the Trust by failing to conduct the affairs of Cherry Hills and Bridlevale in the best

interest of the Trust by misappropriating substantial partnership funds, intentionally
misleading the Trust, overcharging for a related subcontractor's services and receiving a
distribution of those funds, and by failing to account for hundreds of thousands of dollars.
The Court should reverse the trial court's ruling and hold that judgment be entered against
Mr. Rice for $594,770 related to claims arising out of the Cherry Hills ($165,535) and
Bridlevale ($429,235) limited partnerships for his breaches of fiduciary duty. Likewise,
the Trust is entitled to entry of judgment against Rice Inc. in the amount of $165,535,
Rice LLC in the amount of $429,235, and Mr. Rice personally in the amount of $594,770
for constructive fraud based upon the same facts.
VII. APPENDIX TO APPELLANTS' BRIEF
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It contains the trial court's Memorandum
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EXHIBIT "A''

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

SERGE MAX D'ELIA AND LILIAN
C.L.S. D'ELIA, AS TRUSTEES OF
THE D'ELIA FAMILY TRUST UDT
DATED AUGUST 22, 1990,

MEMORANDUM DECISION
CASE NO.

980911183

Plaintiffs,
vs.
RICE DEVELOPMENT, INC., a
California corporation; RICE
DEVELOPMENT, L.L.C., a Utah
limited liability company;
GERALD R. RICE, an individual;
CHERRY HILLS ASSOCIATES, L.P.;
and BRIDLEVALE, LTD.; and JOHN
DOES I-XV,
Defendants.

This matter was tried to the Court over a five day period of
time and the Court, after having taken the matter under advisement
and now being fully advised, finds and rules as follows:
Plaintiff brings this action against the defendants, alleging
breach of contract, breach of fiduciary duty, and fraud.

The two

business entity defendants were general partners in two separate
partnerships in both of which the plaintiff was a limited partner.
The individual defendant,

Gerald R.

Rice,

is the owner of both

general partners, and plaintiff asks this Court to find that the
general partner entities were the alter ego of Mr. Rice, and that

he,

personally,
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should be responsible for the general partner's

alleged breach of

contract,

breach of

fiduciary duty,

and for

fraud.
The

Court

undisputed facts

will

not

attempt

in this case.

a

recitation

They are well

of

all

set out

of

the

in the

parties' Trial Briefs filed with this Court just prior to the date
of the trial.
Breach of Fiduciary Duty

Plaintiff argues that defendants breached their fiduciary duty
to the plaintiff limited partner in a number of ways,
failing

to

deal

at

arm's

including

length with subcontractors,

allowing

overpayments to subcontractors in which Mr. Rice had an interest,
failing to account for money received by a general partner for
customer payments for options and upgrades, the making of interestfree loans to other entities, failing to account for certain escrow
payments made by customers and placed in the general partner's
account,

and failing

to account

for bond and utility refunds.

Defendant argues that this is not evidence of breach of a fiduciary
duty, but rather simply an accounting issue, and indeed defendant
does not seem to dispute in any significant way the figures arrived
at by plaintiff's accountant for these various items.

Defendants

did not present an expert witness of their own, but do argue
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vigorously the conclusions to be drawn from the numbers contained
in the accountant's report.
Under both California and Utah law it

is clear that Rice

Development, Inc., and Rice, L.L.C., owed a fiduciary duty to the
plaintiff

and

Bridlevale.
that

a

the

respective

Further,

partnerships,

Cherry

Hills

and

if the plaintiff makes a prima facie case

fiduciary has benefitted personally from a

transaction

involving a fiduciary relationship, the burden then shifts to the
fiduciary to explain the transaction and to prove that it was fair.
As to the claim that the defendant did not deal at arm's
length with subcontractors, the Court is of the opinion that the
subcontracts were fair and to the benefit of both the Cherry Hills
and Bridlevale partnerships.

Every witness addressing this issue,

with the exception of Mr. Clark Nelson, the CPA, testified that the
contracts were at market price, or that they were entered into to
maintain quality control over the project, and further that quality
control,

particularly

with

the

Cherry

Hills

subdivision,

this

issue,

the plaintiff's

was

critical.
On the

other

side

of

expert

witness CPA testified that his review of the Marshall and Swift
Index led him to conclude that the contracts were not at market
rates.

However,

Mr.

Nelson

had

very

1 it tle

experience

with

Marshall and Swift, could not explain how Marshall and Swift was
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compiled or some of the basic fundamental premises of the Marshall
and Swift Index and, of course, admitted that the Marshall and
Swift Index was a regional index,
other than California.

including a number of states

It was not known,

for example, whether

Marshall and Swift took into account the respective economies of
the metropolitan areas covered by the Index.

In any event, the

Court feels that the persuasive evidence was that subcontracts, as
indicated, were at market rates or were entered into for purposes
of quality control which was to the benefit of the respective
partnerships.
The same cannot be said of the overcharges by subcontractors
to the partnership in the approximate amount of $270,000.

Those

were clearly to the benefit of the general partner by virtue of his
interest in the entities which overcharged, and the general partner
has failed to adequately explain the overcharges or how they were
fair to the partnership.
The same can be said of the amounts missing, as indicated by
the accountant, for upgrades on options, escrow payments, bond and
utility refunds.

Substantial monies for those amounts also were

placed into the general partner's account and have failed to be
accounted for by the general partner to the partnership.
While defendant argues that

this is merely an accounting

problem and not evidence of a breach of fiduciary duty, the Court
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The scope of the missing monies and the utter

feels otherwise.

failure in most instances of the general partner to account for the
funds convinces the Court that this is indeed a breach of the
general partner's fiduciary duty to the limited partner.
With regard to any inter-company loans made by the general
partner between Cherry Hills and Bridlevale, the Court feels that
this

lS

not evidence of a breach of a fiduciary duty, inasmuch as

this seemed to be a fairly limited practice that was for the most
part known to the limited partner.
As to loans made by Cherry Hills or Bridlevale to entities not
related to the partnerships, but entities in which Mr. Rice had an
interest,

the Court does not find that the limited partner was

aware of the scope or extent of these loans.
all

of

these

loans were paid back,

and

Defendant argues that
that

when considering

together all of the loans made by Cherry Hills and Bridlevale and
including an interest factor, the amount of loss to the partnership
was deminimus.

The Court is of the opinion that the making of

loans by a general partner in significant amounts to entities that
are

unrelated

to

the

partnership

for

other

than

partnership

purposes, particularly at a time when the partnership itself is
borrowing money,

is a breach of the general partner's fiduciary

duty to the limited partner.

It is no defense to say,

"Well,

fortunately, it all worked out and all the monies were repaid."
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Accordingly, the Court finds for the reasons stated above that
defendants Rice Development, Inc. and Rice, L.L.C., breached its
fiduciary duty to the plaintiff limited partner.
Bowler Transaction

The Court is of the opinion that the transaction involving the
purchase of Mr. Bowler's interest in the Bridlevale partnership is
not grounds for a finding of breach of fiduciary duty, but is an
accounting issue.

The intent of the parties was that after this

transaction, each partner would own fifty percent of Bridlevale.
The interest of Mr. Bowler was purchased for $250,000. The problem
arises for the reason that Mr. Rice paid $147,000 of that amount
out of Bridlevale money, with the balance of $103,000 being paid
directly by the plaintiff.
paid from Bridlevale

Technically, one-half of the $147,000

funds

belonged to the plaintiff.

Stated

another way, the plaintiff should receive credit for one-half of
those funds, or $73,500.
The bottom line is that defendant with his half, therefore,
paid $73,500 for his fifty percent interest, whereas plaintiff paid
$103,000,

plus $73, 500 for his fifty percent interest.

final accounting,
$51, 500,
purchase

the

plaintiff should receive credit therefor,

difference

price,

In the

or

between

$125,000,

the
and

defendant's
the

amount

share
of

of

for
the

$73,500,

representing plaintiff's share of the Bridlevale funds used to make

the purchase.
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Accordingly, with that adjustment each party owns

fifty percent of Bridlevale.
Fraud

It

is

the

Court's

opinion

that

even

though

a

fiduciary

relationship existed between the plaintiff and the defendant, that
the burden to prove actual fraud remains with the plaintiff limited
partner.

The Court has found a breach of fiduciary duty based upon

the defendant's

failure

to meet

its burden to explain certain

transactions and to show that they were fair to the partnership. A
finding of breach of fiduciary duty under these circumstances does
not necessarily require a finding of fraud.

The Court finds in

this case that the plaintiff has failed to prove by clear and
convincing

evidence

a

fraudulent

intent

on

the

part

of

the

defendant.

While the actions of the defendant may indeed be gross

negligence and a breach of fiduciary duty, they do not rise to the
level of fraud.

The Court further rules that under Utah law, fraud

must be proved and cannot be presumed under these circumstances.
Breach of Contract

The Court finds that the defendant's failure to pay to the
partnership its capital deficits and the failure to account for
missing monies as previously described in this Memorandum Decision
are indeed breaches of the contract between the plaintiff and the
defendant.
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The plaintiff claims that the defendants should return to the
partnership a supervision fee taken by the general partner pursuant
to its contract with the limited partner.

Plaintiff claims that

this must be returned because the general partner's dealings with
subcontractors in both partnerships were not at arm's length, and
therefore in violation of the contract.
discussed

the

issue

of

the

arm's

The Court has already

length

transactions

with

subcontractors and in light of its ruling hereby finds that there
was no breach of contract for failing to deal at arm's length, and
accordingly will

not

Furthermore,

Court

the

require a
is of

return of
the

the

supervision fee.

opinion that

failure

of

the

general partner to pay its capital account when required to do so,
is not the kind of breach that was contemplated by the parties
would result in a return of the supervision fee.
Accordingly, the Court finds that the amount of damages owed
by

the

general

partner

to

the

1 imi ted

partner

are

those

as

described in Scenario D of plaintiff's closing argument exhibit.
That is, an adjusted capital balance of $80,250 with respect to the
Cherry Hills

partnership,

and

an

adjusted

capital

balance

of

$289,496 with respect to the Bridlevale partnership, for a total of
$369,746.

This, of course, is in addition to the Judgment already

granted the limited partner with respect to loans made to
Cherry Hills partnership.

the
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Alter Ego

Plaintiff's claim of alter ego as to Rice, Inc., is governed
by California law, while as to Rice, L.L.C., it would appear that
Utah law governs.

This distinction may be immaterial, however,

inasmuch as in all material respects California and Utah law are
the same.
In order to pierce the corporate veil, plaintiff must show
that

there

is such a unity of

interest

in ownership that

the

separate entities of the corporation and the individual no longer
exist,

and that to observe the corporate form would sanction a

fraud, promote injustice, or an inequitable result would follow.
Norman v.
1979).

Murray First Thrift

&

Loan Co. ,

596 P. 2d 102 8

(Utah

The corporate form is pierced by the courts with great

reluctance, inasmuch as it is at odds with the traditional and firm
rule that a corporation 2s separate from its owners.

Plaintiff

must show that there has been an abuse of the corporate form for
the purpose of enriching the defendant to the detriment of the
plaintiff.

It is not enough to simply say that the plaintiff

cannot obtain full relief unless the corporate form is ignored.
The plaintiff must show that the corporate form is but a sham,
being abused by the owner for unjust,
purposes.

inequitable or fraudulent
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The plaintiff's claim of alter ego bears even closer scrutiny
when the plaintiff has voluntarily entered into a relationship with
the defendant,

and the defendant is a closely held corporation.

(The Court will apply the same rules of alter ego liability to a
limited liability company as to a corporation.)

In this case, of

course, it is important to note that the plaintiff contracted with
the defendant corporation Rice Development, Inc. , on three separate
occasions, and four if the Court counts Rice, L.L.C., before making
a claim to pierce the corporate veil.
Moreover, in spite of the fact that the Court has found breach
of contract and breach of fiduciary duty by virtue of defendant's
mishandling of partnership monies, nevertheless, it should be noted
that the plaintiff, to a certain extent, participated in the rather
loose environment regarding financial matters.
aware

of

inter-company

undocumented

loans,

The plaintiff was
was

aware

that

subcontractors in which the defendant had an interest were being
used on the various projects, and had, very early on, been told by
his attorney that the use of such subcontractors was a breach of
contract,
Substantial

and

yet

thereafter

the

plaintiff

did

nothing.

amounts of money transferred between plaintiff and

defendant without documentation and without formalities.

Plaintiff

apparently relies on the lack of formalities to support the claim
for alter ego liability.

Alter ego 1 iabil i ty is an equitable
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remedy and the plaintiff must come to the court with clean hands in
order to prevail.

It would be inequitable to allow the plaintiff

during prosperous times to participate in and sanction substantial
informalities in the manner in which the parties did business, but
then

when

substantial

losses

occur,

rely

upon

those

lack

of

defendant

to

formalities as a means to pierce the corporate veil.
Even with respect

to

the

loans made by the

entities unrelated to the purposes of the partnership but in which
the defendant, Mr. Rice, had an interest, plaintiff has shown no
harm to the partnership as a result thereof, and the Court cannot
say that said loans were made with the purpose to promote a fraud
or an injustice.

This practice of making loans from corporate

funds to entities other than for partnership purposes by a general
partner and to entities in which a general partner has an interest,
cannot, in the opinion of the Court, be sanctioned as an acceptable
practice, and accordingly the Court has found some liability on the
part

of

the general

partner

in

this

ruling

for

that

conduct.

Having said that, however, the Court does not feel that under the
circumstances of this case those loans, standing alone, and with no
evidence of any bad faith on the part of the general partner or an
effort to promote an injustice or a fraud, that that would form the
basis for the Court to pierce the corporate veil.
the opinion that,

The Court is of

taking into consideration the totality of the
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circumstances, the plaintiff has failed to demonstrate that there
is such a unity of interest between Mr. Rice and the two general
partner entities that the separate entities no longer exist, but
have

been blended

into

one,

nor

that

if

the

separateness

is

observed, it would be sanctioning a fraud, promoting an injustice,
or resulting in an inequity.
Plaintiff has supplied the Court with a chart showing a time
line of events for both the Cherry Hills and Bridlevale projects,
including the time and the amount of money that was invested into
the partnerships and at the same time taken out by Rice, Inc., and
Rice, .L.L.C., and in addition thereto, amounts taken by Mr. Rice
out of his corporation,

Rice,

Inc.,

or Rice,

L.L.C.

Plaintiff

argues that it demonstrates how Mr. Rice received money from the
partnership through his corporation or L.L.C., and then withdrew
money from the corporation or L.L.C., for the purpose, plaintiff
argues,

of insuring that his own money would not be at risk in

these developments.

The Court notes, however, that it was never a

part of the contract between the parties ·that Mr. Rice's wealth
would be_at risk in these developments,

except perhaps to the

extent that Mr. Rice would be required to bring his capital account
current at the end of the partnerships.

There is no provision in

the contract or in the law to prevent Mr. Rice, after having earned
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a salary and supervision fee,
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from using that money for his own

purposes or any lawful purpose that he desired.
Statute of Limitations

The Court is of the opinion that under Utah and California
law, any claim based on a failure of the general partner to deal at
arm's length with the subcontractors is barred by the statute of
limitations on the basis that the plaintiff was well aware of such
practice and would have been under a duty of inquiry as early as
1991.

All other claims the Court finds are not barred by the

statute of limitations.
Counsel for defendant is to prepare an appropriate set of
Findings of

Fact,

Conclusions of

Law,

Court's signatur~t
Dated this~day of March, 2004.

and a

Judgment

for

the
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This action was tried for five days, from September 29, 2003, through October 3, 2003,
before the Honorable Judge Frank G. Noel. Plaintiffs were represented by Stephen E.W. Hale and
Justin P. Matkin, of Parr, Waddoups, Brown, Gee & Loveless. Defendants were represented by
David C. Wright, of Mabey & Wright. Having considered the testimonial, documentary and other
evidence and the arguments of counsel, and with reference to the Court's March 4, 2004,
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Memorandum Decision, incorporated by this reference, the Court hereby makes the following
Findings of Fact and Conclusions of Law.
FINDINGS OF FACT

The Parties:
1.

Serge and Lilian d'Elia ("d'Elia"), are the trustees ofthe d'Elia Family Trust UDT

dated August 22, 1990. Serge d'Elia ("Mr. d'Elia") has been a real estate investor most of his adult
life.
2.

Rice Development, Inc. ("Rice Inc.") is a California corporation with its principal

place of business located in California. Gerald H. Rice ("Mr. Rice") is the President and sole
shareholder of Rice Inc.
3.

Rice Development, LLC ("Rice LLC") was a Utah limited liability company that

is no longer in business. Rice was the sole managing member and exclusive owner of Rice LLC.
4.

During relevant periods, Mr. Rice exclusively controlled and directed the

finances, business, and affairs of Rice Inc. and Rice LLC.
5.

The Cherry Hills Limited Partnership was created on August 22, 1990 as a

California limited partnership. Rice Inc. was the sole general partner of Cherry Hills and the Trust
was the sole limited partner.
6.

The Bridlevale Limited Partnership was created on July 11, 1994. The original

sole general partner ofBridlevale was Bowler & Rice, LLC ("Bowler & Rice"). Eventually, Bowler
and Rice's interest in Bridlevale was acquired by the Trust and Rice LLC, and Rice LLC was
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thereafter substituted as the sole general partner of Bridlevale and the general contractor for the
Bridlevale Project.
Formation of business relationship between Mr. D'Eiia, the Trust and Rice Inc., Rice
LLC and Rice:

ParkHill
7.

Mr. D'Elia's relationship with Mr. Rice and Rice Inc. first began in 1988, when Mr.

d'Elia invested in a project to subdivide and develop land located in San Jacinto, California, and
construct 335 single family homes in the subdivision, which was known as the Park Hill Collection
("Park Hill Project"). Park Hill was formed and operated pursuant to an agreement of limited
partnership (the "Park Hill Agreement"). Mr. d'Elia's attorney, Frank Schmehr, prepared the Park
Hill Agreement.
8.

Rice Inc. was the general partner and general contractor for Park Hill Project. Rice

was owned in equal percentages by Mr. Rice and Gary Young. Mr. Rice managed the construction
for the Park Hill Project and Rice. The homes were built using the production building method.
9.

Mr. d'Elia purchased the land for the Park Hill Project and contributed it to the

partnership. That property was recommended to Mr. d'Elia by a real estate agent, Jeff Stiffler,
someone with whom Mr. d'Elia had previous business dealings.
10.

Rice Inc. was required to commit the skills and resources needed to build, market and

sell homes in the Park Hill Project. Larry Martin, an employee of Rice Inc., was the construction
superintendent. The Park Hill Project was extremely successful. Mr. d'Elia made a substantial
profit, as did Rice Inc. and Mr. Rice personally.
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11.

During the Park Hill Project, Rice Inc. was paid a supervision fee equal to 3.75% of

the estimated sales price of each home. This fee was paid to cover Rice Inc.'s general administrative
and overhead expenses.
12.

The Park Hill Agreement provided that Mr. d'Elia was to be repaid his capital

contribution through installment payments each time a home sale closed. The Park Hill Agreement
provided further that any profits remaining at the end of the project would be divided equally
between Mr. d'Elia, the limited partner, and Rice Inc., the general partner.

Formation of In-House Subcontractors
13.

Following construction of the first phase of homes in the Park Hill Project, the

principles of Rice Inc., with the assistance of Larry Martin, determined that they were having
difficulty getting and keeping quality, reliable framing, drywall and concrete subcontractors.
14.

Richard Roberts had been hired as the superintendent for the Park Hill Project to

assist with construction management. He suggested to Messrs. Rice, Young and Martin that they
form and operate "in-house" subcontractors so that they could control the quality and timeliness of
the subcontract work. Mr. Roberts learned this system of in-house subcontractors while working for
Pulte Homes, a production home builder.
15.

Messrs. Rice, Young and Martin formed Rymco Framing, Inc. Rymco Framing, Inc.

provided subcontract work for Rice Inc. on the Park Hill Project. Rymco Framing, Inc. did business
as Mycor, providing drywall installation work, Rymco, which performed framing, and Jymco, which
performed concrete work. Messrs. Martin, Young and Rice each had a one-third ownership in
Rymco Framing, Inc. The purpose ofthese "in-house" companies was to control the subcontractors
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in terms of quality and timeliness of work. Mr. Young met with Mr. d'Elia to inform him ofMessrs.
Young's and Rice's plan to form a subcontractor that would be owned by them and used to frame
Cherry Hills Homes. Mr. d'Elia consented.
16.

Rymco Framing, Inc. doing business as Rymco, Mycor and Jymco performed the rest

of the framing, drywall and concrete subcontract work for the Park Hills Project.
17.

At about the time Park Hill ended, Mr. Schmehr, the Trust's attorney, told Mr. d'Elia

that Messrs. Rice, Young and Martin were co-owners ofRymco Framing, Inc. Mr. Schmehr was
upset by that fact and told Mr. d'Elia that the use of affiliated subcontractors could be considered a
breach ofthe Park Hill Agreement. Mr. d'Elia was not concerned because the Park Hills Project was
financially successful.
18.

As the Park Hills Project ended, Mr. Rice purchased Mr. Young's interest in Rice Inc.

and changed the name from Rice-Young Pacific, Inc. to Rice Development, Inc., and at the same
time Mr. Rice also acquired Mr. Young's interest in Rymco Framing, Inc.

Old Mountain Road Associates
19.

As Park Hill was winding down, Mr. d'Elia began another identical partnership with

Rice Inc. known as Old Mountain Road Associates, a California Limited Partnership ("Old
Mountain") for the construction, marketing and sale of ninety-six single family homes ("Old
Mountain Road Project"). Old Mountain was formed and operated pursuant to an agreement of
limited partnershjp (the "Old Mountain Agreement"). Begun in 1990, that project produced the same
homes as in Park Hill and was essentially a continuation of Park Hill located in San Jacinto,
California.
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20.

Rymco Framing, Inc. doing business as Rymco, Mycor and Jymco subcontracted with

Rice Inc. to perform framing, drywall and concrete work for the Old Mountain Project in the same
way and for the same reasons as the Park Hill Project. Mr. d'Elia understood that the Park Hill
Project rolled into the Old Mountain Project and that the project was managed and operated in the
same way as the Park Hill Project.
21.

Mr. Schmehr prepared the Old Mountain Agreement. The Park Hill and Old

Mountain limited partnership agreements are very similar.
22.

Home sales from the Old Mountain Project were not as brisk as the Park Hill Project,

and the project got off to a slow start.

Cherry Hills Associates, L.P.
23.

A year after Old Mountain was formed and while the Old Mountain Road Project was

under construction, the Trust and Rice Inc. formed Cherry Hills Associates, L.P. ("Cherry Hills"), a
California limited partnership. Cherry Hills was formed and operated pursuant to an agreement of
limited partnership dated September 1, 1991 ("Cherry Hills Agreement").
24.

Cherry Hills was formed to build, market and sell140 single-family homes located in

Sun City, California. Initially, the homes were move-up, or more expensive models similar to the
homes at Park Hill. The Trust contributed $2,401,239.05 in capital to Cherry Hills by purchasing the
land for use in the Cherry Hills Project and, as in the other projects, contributing that land to the
partnership. There was a great deal of overlap between the Cherry Hills Project and Old Mountain
Project.
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25.

Paragraph 1.4 of the Cherry Hills Agreement provides that the purpose of the

partnership is to "construct and develop ... single-family homes ("Cherry Hills Homes") ... to
market and sell such Homes and Property, and to engage in and enter into any and all activities,
contracts, and agreements related or incident to such purposes."
26.

Rice Inc. did not make any cash contributions but as the general partner and general

contractor for the Cherry Hills Project was required to provide the time, effort, and skill necessary to
accomplish the purposes of Cherry Hills.
27.

The Cherry Hills Agreement provided that the Trust's capital was to be returned in the

form of payments of $20,000 upon the closing of each Cherry Hills Home.
28.

The realtor, Mr. Stiffler, who obtained the land for the Park Hill and Old Mountain

Projects, also located the land for the Cherry Hills Project. Mr. Stiffler approached Mr. d'Elia with
the idea of forming the same partnership as had been done at Park Hill and Old Mountain.
29.

During the period of time from January 1992 through July 1992, the Trust, at the

request of Mr. Rice, also advanced the funds to build the first set of model homes for the Cherry
Hills Project. [Exhibit 93.)
30.

At about the time the Cherry Hills Project began, southern California's economy was

headed for a severe recession. As early as 1992, it became clear that because of the economy, the
Cherry Hills Project might fail. Cherry Hills Home sales were slow, and Cherry Hills was struggling
to meet its financial obligations. Mr. Rice and Mr. d'Elia discussed Cherry Hills precarious financial
condition many times. They agreed to change to construction ofless expensive starter homes in the
hope of increasing sales. The Trust, at Mr. Rice's request, also advanced money to build a second set
7

of model homes during the period of time. Accordingly, from March 31, 1992, through December
15, 1992, the Trust made additional advances to Cherry Hills (the Trust's advances for the Cherry
Hills model homes are collectively referred to as "Model Home Advances"). [Exhibit 93.] The Trust
and Cherry Hills agreed that advances made by the Trust for construction of Cherry Hills Homes
would bear interest at the prime rate of interest plus 1 and %% and that interest would be paid each
month.
31.

Because of the slow market, in June of 1993, Mr. d'Elia, on behalf of the Trust,

agreed, that repayment of the Trust's capital under the Cherry Hills Agreement would be reduced
from $20,000 from the sale of each Cherry Hills Home to $17,000 per home. [Exhibit 93] Later, in
March of 1994, as Southern California economic conditions continued to worsen, the Trust agreed,
again at the request ofMr. Rice, that the return of the Trust's capital would be delayed until the end
of the Cherry Hills Project. [!d.] To aid the troubled Cherry Hills Project in approximately June
1992, the Trust further agreed, at the request ofMr. Rice, to forego interest payments and repayment
of the principal of the Model Home Advances until the end of the project, although they agreed that
interest would continue to accrue. These agreements permitted Cherry Hills to repay its bank
construction loans faster, saving interest charges. The slow sales caused the Trust and Rice Inc. to
consider other options, including shutting the project down to wait out the recession. The total
amount of advances the Trust made to Cherry Hills for construction of model homes that remains
unpaid is $1,200,276 ("Model Home Advances").
32.

Mr. Rice stayed in regular contact with Mr. d'Elia, providing updates or status reports

on the Old Mountain and Cherry Hills projects. He also visited Mr. d'Elia regularly at Mr. d'Elia's
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home located in Casper, Wyoming. The Trust was sent regular updates on the sales and finances of
Cherry Hills.
33.

At the beginning of each phase, Mr. Rice sent the Trust the pro forma used by the

construction lender to monitor how the construction draws were being used.
34.

Pursuant to the Cherry Hills Agreement, Rice Inc. received a supervision fee equal to

3.75% of the sales price of the houses at Cherry Hills. Mr. Rice testified that fee was more than 1%
below the standard industry fee of 5%. The Cherry Hill supervision fee was the same paid at Park
Hill and Old Mountain. In total, Rice Inc. received $534,767 in supervision fees for managing and
supervising the Cherry Hills Project. Towards the end of the Cherry Hills Project, however, Rice
Inc. stopped taking its supervision fee, without discussing it with the Trust, to further aid the Cherry
Hills Project.
35.

Although all140 Cherry Hills homes were built and sold, the project took six years to

complete due to slow sales. The Trust was not repaid $1,044,173 of its initial capital contribution to
Cherry Hills [Exhibit 97, Report of Clarke Nelson, at p. 2] and $1,200,276 of the Model Home
Advances had not been repaid.
36.

Rice, Inc.'s 1991 Federal Income Tax Return filed with the Internal Revenue Service

shows retained earnings of$725.282. As of 1992, Rice Inc. had a negative capital balance in the
amount of$45,133. In 1991, Mr. Rice and/or his former wife Gail Rice (then a 50% shareholder of
Rice, Inc. at the time), took a $325,195 loan from Rice Inc. Mr. Rice testified that he could not recall
the purpose of the loan. During the Cherry Hills project, Mr. Rice was sometimes paid a salary from
Rice Inc. Nothing prevented Mr. Rice from earning a salary from Rice Inc. and applying that income
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to any lawful purpose. In 1991, Mr. Rice was paid a $122,000 salary from Rice Inc. In 1992, Mr.
Rice was paid a $460,000 salary from Rice Inc. In 1993, Mr. Rice took a "Partners Draw" from Rice
Inc. of$552,326. And, in 1995, Mr. Rice took a "Partners Draw" from Rice Inc. of$296,663. In
1998, Rice Inc. reported negative retained earnings of $754,643 on its Federal Income Tax Return
filed with the Internal Revenue Service.
3 7.

Nothing in the Cherry Hills Agreement provides that Mr. Rice's own funds were to be

at risk for the Cherry Hills Project except that Rice Inc. was required to bring its capital account
current at the close of the Cherry Hills Project. Paragraph 11.6 of the Cherry Hills Agreement
provides that a partner must repay any deficit in the capital account by paying the partnership in cash,
the amount of the deficit. Rice Inc. accrued a deficit of $1,203,684.28 in its Cherry Hills capital
account. The Trust has demanded that Rice Inc. eliminate its capital deficit. Rice Inc. has not repaid
that deficit.
38.

At the beginning of the Cherry Hills Project, Rice Inc. obtained bids from unrelated

framing subcontractors to ensure that its prices were in line with market rates. Paragraph 6.3(a) of
the Cherry Hills and Bridlevale Agreements provide that Rice Inc. and Rice LLC are permitted to
enter into contracts with affiliated entities "for any purpose or purposes in furtherance of the business
of the Partnership," but only "so long as such contracts are on terms that would be appropriate in a
contract reached on an arms-length basis with a party not affiliated with either Partner of the
Partnership."
39.

During construction at Cherry Hills, Rymco Framing, Inc. determined that it was

losing money on its framing subcontracts with Rice Inc. Rymco Framing, Inc. therefore increased its
10

prices for framing Cherry Hills Homes by 30 to 38% for larger homes in order to recoup prior losses.
For example, Rymco Framing, Inc. increased the price it charged for framing homes with a model
number 1314-A from $15,195 per home pursuant to a subcontract signed February 9, 1993, to
$20,335 pursuant to a subcontract signed June 29, 1993-an increase of$5,140 or 34%.
40.

In 1996, after Rice Inc. moved its offices and those ofRymco Framing, Inc. to Utah,

Rice Inc. retained Cornerstone Framing, an unrelated third-party framing company, to finish framing
the remaining homes.

The prices Cornerstone charged to frame Cherry Hills Homes were

approximately the same as those charged by Rymco Inc. before it raised its rates by 30 to 38% to
recoup prior losses. For example, Cornerstone Framing charged Rice Inc. $13,600 to frame Cherry
Hills Home model number 1314-A-which was $1,595 less than what Rymco Framing, Inc. charged
to frame the same model home before it increased its price for that model by 34%.
41.

Rice Inc. has failed to account for monies missing from Cherry Hills accounts.

42.

In 1996, after Mr. Rice moved to Utah, Rice Inc. deposited checks totaling $17,779

directly into Rice Inc.'s bank account that were payments made by purchasers of Cherry Hills Homes
for option upgrades to their homes. These monies were the property of Cherry Hills but were never
deposited into a Cherry Hills' account.
43.

Likewise, there is $9,358 missing from the sales of Cherry Hills Homes. Rice Inc. has

not accounted for these funds.
44.

Additionally, $21,725 in deposits made to utility companies for the Cherry Hills

Project was never returned to Cherry Hills by Rice Inc. Rice Inc. has failed to account for these
missing funds.
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45.

Paragraph II.4 of the CheiTy Hills Agreement required Rice Inc. to "supply to each of

the Partners financial statements which will set forth the assets and the liabilities of the Partnership
as ofthe date of complete liquidation, each Partner's pro rata portion of distributions and the amount
retai11ed as reserves pursuant to section Il.2 (b)(ii)." Rice failed to supply that accounting to the
Trust.

Bridlevale, Ltd.
46.

While the Cherry Hills Project was underway, in July I994, Mr. Rice, with Mr.

d'Elia's knowledge, moved to Utah and established Bowler & Rice, LLC, which was owned by
himself and Randall Bowler. Mr. Rice again partnered with the Trust to build a I 08 home
subdivision located in West Valley City, known as Bridlevale. Bridlevale was formed and operated
pursuant to an Agreement of Limited Partnership dated July II, I994 ("Bridlevale Agreement").
Pursuant to the Bridlevale Agreement the Trust was the sole limited partner and Bowler & Rice, LLC
was the sole general partner.
47.

Paragraph 1.4 of the Bridlevale Agreement provides that the purpose of the

partnership is to "construct and develop ... single-family homes ("Bridlevale Homes") ... to market
and sell such Homes and Property, and to engage in and enter into any and all activities, contracts,
and agreements related or incident to such purposes." The foregoing is hereinafter collectively
referred to as the Bridlevale Project.
48.

As with the other projects, the Trust purchased land on which the Bridlevale Homes

would be built for $770,000 and contributed it to Bridlevale. Bowler & Rice, LLC contributed
$55,27I.55 to the Bridlevale partnership. Bowler & Rice also served as general contractor for the
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Bridlevale project, and was required to commit the time, effort, and skill necessary to accomplish the
purposes of the partnership.
49.

The Bridlevale Agreement was also prepared by Mr. Schmehr and is nearly identical

to Cherry Hills Agreement, Old Mountain Agreement and Park Hill Agreement, except that the
Bridlevale Agreement provides that capital would be returned to the Trust only at the end of the
Bridlevale Project, after all of the Bridlevale homes were built and sold.
50.

Problems with drywall quality developed during construction of the Bridlevale

Homes. The subcontractors did poor quality work. Consequently, Mr. Rice caused to be formed
Mycor Drywall, LLC, a Utah limited liability company and Rymco Framing, LLC, also a Utah
limited liability company, to perform drywall and framing subcontracting work respectively for the
Bridlevale Project. Several of the employees of Rymco Framing, Inc. dba Mycor who installed
drywall in Cherry Hills Homes relocated in Utah and became employees Mycor Drywall, LLC. Mr.
d 'Eli a's son Jacque d 'Eli a, recognized that drywall installed in Bridlevale Homes was of poor quality
and recommended to the superintendent ofBridlevale that the employees who installed drywall for
the Cherry Hills Project be used for the Bridlevale Project.
51.

Bridlevale was Mr. Rice's first experience with construction in Utah and his first

experience with the construction of basements. The project was delayed by several months due to
the onset of winter and problems with Mr. Bowler, who was responsible for seeing that the
basements were poured correctly.
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52.

Alii 08 Bridlevale Homes were built and sold, but the early delays caused the project

to lose money. The Trust was repaid all but $294,255 of the initial capital it contributed to
Bridlevale. [Exhibit 97, Report of Clarke Nelson at p. 3.]
53.

As in the Cherry Hills Agreement, the Bridlevale Agreement provides that a partner

must repay any deficit in the capital account. Rice LLC accrued a deficit in its capital account in the
amount of$237,893. [Exhibit 97, Report of Clarke Nelson at Exhibit A, p. 3.] Despite demand by
the Trust, Rice LLC has not repaid the deficit.
54.

Towards the end of the Bridlevale Project, Rice LLC, the successor general contractor

for the Bridlevale Project, stopped taking its supervision fee to aid the project. Rice LLC has not
been paid all of that fee but did receive $455,953 for managing the Bridlevale Project.
55.

As in Cherry Hills, monies are missing from Bridlevale.

56.

There is $25,785 missing from escrow payments made to Bridlevale. Rice LLC has

not accounted for these missing funds.
57.

Likewise, $53,450 is missing from option and upgrade payments made to Rice LLC

for Bridlevale Homes. Rice LLC has not accounted for these missing funds.
58.

Rymco Framing LLC, the framing _subcontractor used on the Bridlevale Project,

overcharged Bridlevale by $270,315. This overcharge was in excess of the subcontract prices
contractually agreed to between Bridlevale and Rice LLC. Neither Mr. Rice nor Rice LLC could
provide an explanation of why Rymco Framing LLC overcharged Bridlevale by more than $270,000.
59.

In the same year as the overcharge to Bridlevale, Rymco LLC reported a total

operating profit of $190,586 on its Federal Income Tax Return filed with the Internal Revenue
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Service. Also in that same year, Rymco Framing, LLC's Federal Income Tax Return shows that Mr.
Rice received a partners distribution of $68,398 ($61 ,495 in cash and $6,903 in property) from
Rymco Framing, LLC.
60.

Mr. Rice testified that the purpose of Rymco Framing, LLC was neither to make

money or lose money on the Bridlevale Project, but essentially to break even.
61.

Bridlevale was required to post improvement bonds with West Valley City, Utah. As

the Bridlevale Project came to a close there remained $80,679 in improvement bonds that Bridlevale
had on deposit with West Valley City. Over a period of several months, Mr. Rice informed Mr.
d'Elia that the remaining $80,679 improvement bond was shortly going to be released by West
Valley City, and that as soon as it was released, the money would be made available for distribution.
After Mr. Rice told Mr. d'Elia numerous times that a distribution ofthe remaining funds on deposit
for the improvement bond would be made to the Trust once West Valley City released them, Mr.
d'Elia finally became suspicious and called West Valley City directly and inquired about the status of
the bond. West Valley City officials indicated to Mr. d'Elia that the bond had already been released.
62.

Rice LLC and Mr. Rice used the $80,679 belonging to Bridlevale and used that

money to fund his legal fees, and those of Rice Inc., Cherry Hills, and Bridlevale in the abovecaptioned lawsuit.
63.

Paragraph 11.4 of the Bridlevale Agreement required Rice LLC to "supply to each of

the Partners financial statements which will set forth the assets and the liabilities of the Partnership
as of the date of complete liquidation, each Partner's pro rata portion of distributions and the amount

15

retained as reserves pursuant to section 11.2 (b)(ii)." Rice LLC failed to supply that accounting to
the Trust.
Buyout of Bowler & Rice, LLC

64.

Eventually, Rice and d'Elia agreed that it was in the best interest of Bridlevale to

purchase Mr. Bowler's interest in Bowler & Rice, LLC. To that end, they agreed to purchase that
interest for $250,000. Therefore, Mr. d'Elia wired $103,000 from the Trust's account to Mr. Rice to
purchase Mr. Bowler's interest in Bowler & Rice, LLC. The intent was that after this transaction,
Rice LLC and the Trust would each own fifty percent ofBridlevale.
65.

Mr. Rice, however, without receiving Mr. d'Elia's consent, caused Bridlevale funds in

the amount of$14 7,000 to be added to the $103,000 wire transferred by Mr. d'Elia. Mr. Rice caused
this money, totaling $250,000 to be paid to Bowler. One half ofthat $147,000, however, belonged to
the Trust.
66.

Rice LLC was responsible for filing Bridlevale's annual federal income tax returns.

After this transaction Bridlevale partnership records showed that Rice LLC was a two-thirds owner
ofBridlevale and the Trust owned one-third. Mr. Rice explained that this was simply a mistake and
that after the buy out of Mr. Bowler's interest in Bowler & Rice, LLC, the Trust was intended to be a
50% owner.
67.

Not until after the Trust filed the above-captioned lawsuit, however, did Mr. Rice

cause Bridlevale partnership documents to accurately reflect the Trust's 50% ownership interest in
Bridlevale.
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Fairness of the related entity subcontracts
68.

Except for the period of time when Cherry Hills increased its prices above market

rates to make up for prior losses, the subcontracts with Rymco Framing, Inc. in the Cherry Hills
Project were at market prices and benefited both of those partnerships. The subcontracts were
entered into so that Rice Inc. could maintain quality control over each project. Particularly with
respect to Cherry Hills, quality control was critical. The subcontracts with Rymco Framing, Inc.
were not intended to make a profit on the work for Cherry Hills.
69.

The subcontracts Rice LLC entered into with Rymco Framing, LLC and Mycor

Drywall, LLC in the Bridlevale Projects were also at market prices, except for the $270,315
overcharge by Rymco Framing, LLC as previously explained. Mr. Rice and Rice LLC were unable
to provide an explanation for that overcharge.
$100,000 wire transfer from Mr. Rice to d'Eiia
70.

During the course of the Bridlevale Project, Mr. d'Elia informed Mr. Rice that the

Trust had cash flow problems. Mr. d'Elia contacted Mr. Rice and asked whether there were any
funds available for distribution from Bridlevale. There were not, but Rice agreed to and did wire
transfer $100,000 from his personal retirement account. The Trust treated and recorded the transfer
from Mr. Rice as a return of capital from Bridlevale. Mr. d'Elia told Mr. Rice that he could repay
the money from the proceeds from his projections of revenues from the Bridlevale Project as such
time as they materialized. Mr. Rice claimed that the transfer was a personal loan to Mr. d'Elia. Mr.
Rice was never repaid.
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Intercompany loans among entities owned by Mr. Rice

71.

It was never disputed that Mr. Rice arranged for intercompany loans on an "as

needed" basis among Bridlevale, Cherry Hills and other related and unrelated entities in which Mr.
Rice had a direct or indirect ownership interest. That is, some of the loans were made to or from
entities in which the Trust had some ownership interest, and other loans were made to or from
entities in which Mr. Rice held a direct or indirect ownership interest but the Trust had no ownership
interest.
72.

On occasion when one ofthe companies in which Mr. Rice had an ownership interest

experienced a cash shortfall, or when Cherry Hills or Bridlevale experienced a cash short fall, he
would cause funds to be transferred to or from his entities and/or Cherry Hills or Bridlevale
(collectively "Inter-company Loans") to cover the cash deficiency. These advances include loans to
or from entities in which Mr. Rice had an ownership interest including as Classic Motorcycles,
L.L.C., R&M Development, R&W Majestic L.L.C., Captain Development, L.L.C., Seasons Roy,
L.L.C., Seasons, L.L.C., Seasons Kaysville, L.L.C., The New Home Company, and the Cove at Sun
Peak (collectively "Rice Affiliated Entities").

Mr. Rice owned an interest in each of the

aforementioned entities and he was fully aware of and approved of the transfers. The Trust did not
have an ownership interest in any of the Rice Affiliated Entities. Mr. Rice caused hundreds of
thousands of dollars to be transferred to or from Cherry Hills' and Bridlevale' s accounts to these Rice
Affiliated Entities. No promissory notes or other documentation or a formal requirement for
repayment were created for these loans. During the same time that other Inter-company Loans were
being made on an interest free basis, Cherry Hills and Bridlevale were borrowing millions of dollars
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at interest rates ranging from 8% to 10%. Although most of the funds were repaid by the Rice
Affiliated Entities to Cherry Hills, $58,187 has not been repaid and is still owed to Cherry Hills by
Mr. Rice's entities. Moreover, the corresponding loss in interest to Cherry Hills was $60,367. While
the Trust, for the most part, was aware of and approved of several loans between Cherry Hills and
Bridlevale, the Trust was not aware of the scope or extent ofMr. Rice's practice ofloaning Cherry
Hills' and Bridlevale' s money to the Rice Related Entities. The Trust did not approve of Mr. Rice's
practice of making undocumented interest free loans to his affiliated entities.
73.

Mr. Rice continued his practice of making undocumented interest free loans among

the Rice Affiliated Entities and Bridlevale. Mr. Rice was aware of and approved transfers of
hundreds of thousands of dollars to and from Bridlevale to Rice Affiliated Entities. In the case of
Bridlevale, however, the Rice Related Entities actually over-repaid Bridlevale by $85,863 with a
corresponding benefit in interest to Bridlevale of$24,998. The Trust, however, was not aware ofthe
scope or extent ofMr. Rice's practice of transferring Bridlevale monies to Rice's Related Entities on
an "as needed" basis.

Shauna Fairborn's Check Kiting
74.

During 1997, Shauna Fairborn, a Rice LLC employee, engaged in check kiting to

keep afloat the struggling Rice Affiliated Entities, Cherry Hills and Bridlevale. She wrote checks
from a variety of bank accounts in an effort to manage the cash flow ofthe companies. She did not
benefit personally from this activity. When one ofthe checks was returned for insufficient funds Mr.
Rice was notified by the bank on which the checks used in connection with the check kiting were
being drawn. Mr. Rice confronted and reprimanded Ms. Fairborn for that practice. He then
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deposited the funds necessary to cover the insufficient check. Ms. Fairborn's check kiting occurred
during an isolated period oftime, and does not explain the intercompany loans identified above, that
were approved of by Mr. Rice.
75.

Mr. Rice also provided personal funds to the projects at varying times to assist when

cash flow was depleted. He was not repaid.
Corporate Formalities
76.

Over the years, a strong relationship of trust developed between Mr. Rice and Mr.

d'Elia. Consequently, a rather loose environment regarding financial matters between the Trust and
Rice Inc. and Rice LLC developed. A number oftransactions in which the Trust was involved were
not reduced to writing. Substantial amounts of money were transferred between the Trust and Rice
Inc. and Rice LLC, and Mr. Rice, without such formalities.
77.

Bridlevale repaid the Trust a total of$334,313 of the Trust's capital contribution at

various times during the Bridlevale Project, despite the provision contained in the Bridlevale
Agreement that absent the agreement of the partners that the capital contributions would be repaid at
the end of the project.
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78.

The Trust was aware of and approved of several intercompany loans between Cherry

Hills and Bridlevale, and was aware that related subcontractors were used at Cherry Hills and
Bridlevale. Mr. Schmehr, counsel for the Trust, told Mr. d'Elia that the use of such subcontractors
on a previous project may have been a breach of the Park Hill Agreement. Mr. d'Elia, however, did
not take any action.
79.

Rice Inc. and Rice LLC followed certain internal corporate formalities, including

proper formation and documentation, separate bank accounts and separate ledgers and accounting
matters. Rice LLC was capitalized with $500.
80.

In other instances, however, Rice Inc. and Rice LLC failed to follow proper corporate

formalities. For example, Rice Inc.'s subcontracts with Rymco Framing, Inc. to frame and drywall
Cherry Hills homes were left unsigned on numerous occasions and on other occasions were signed
by the same person on behalf of Rice Inc. or Rice LLC and the Rice related subcontractor. These
same types of informalities continued into the Bridlevale project with Rymco Framing, LLC and
Mycor Drywall, LLC.
81.

Rice Inc. and Rice LLC also failed to follow corporate formalities when they caused

millions in Cherry Hills and Bridlevale funds to be loaned interest-free to Rice Related Entities
without documentation.
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CONCLUSIONS OF LAW

The Court makes the following conclusions of law:

Applicable Laws
1.

Rice Inc. is and always has been a California corporation. Cherry Hills was a California

limited partnership. The Cherry Hills Agreement provides that it is governed by California law. The
Cherry Hills Agreement and the claims arising out of and related to it and Rice Inc.'s performance
hereunder are, therefore, governed by California law.
2.

Rice LLC was a Utah limited liability company. The Bridlevale Agreement is governed

by Utah law. The Bridlevale Agreement and the claims arising out of and related to it and Rice
LLC's performance hereunder are, therefore, governed by Utah law. The Trust's alter ego theory is
governed by California law as to Rice Inc. and Utah law as to Rice LLC. California and Utah do not
differ materially on these issues. Just as corporate shareholders, members of limited liability
companies are generally not liable for company obligations. The doctrine of alter ego applies to
limited liability companies such as Rice LLC.

Alter Ego
3.

Alter ego liability is an equitable remedy. The Trust's claim of alter ego bears even

closer scrutiny because it voluntarily entered into a relationship with Rice Inc, and Rice LLC, both of
which are closely held companies. In this case, of course, it is important to note that Mr. d'Elia and
the Trust contracted with companies in which Mr. Rice had an ownership interest on four separate
occasiOns.
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4.

A plaintiff seeking the equitable remedy of alter ego must come to court with clean

hands in order to prevail. It would be inequitable to allow the Trust during prosperous times to
participate in and sanction certain informalities in the manner in which the parties did business, but
when substantial losses occur, rely on those informalities as a means to pierce the corporate veil.
5.

The Trust has not shown any harm to Cherry Hills or Bridlevale as a result ofloans made

by Rice Inc. and Rice LLC from Cherry Hills and Bridlevale to Rice Related Entities. While Mr.
Rice's practice of making intercompany loans from Cherry Hills and Bridlevale to the Rice Related
Entities cannot be sanctioned, alone, it is not enough to justify piercing the corporate veil. The
Court, therefore, does not find that those loans were made with the purpose to promote fraud or
resulted in an injustice.
6.

There is not such a unity of interest between Mr. Rice and Rice Inc. or Rice LLC such

that the separate entities no longer exist. Under the circumstances that existed with these entities an
intent to defraud cannot be presumed but must be proved by clear and convincing evidence. The
Court finds that even though Mr. Rice received distributions from Rice Inc. and Rice LLC while the
Cherry Hills Project and Bridlevale Project were being developed, it was never a part of the contract
between the parties that Mr. Rice's wealth would be at risk in these developments. Rice Inc. and
Rice LLC, however, were required to bring their capital accounts current at the end of the
partnerships. There is no provision in the Cherry Hill Agreement or Bridlevale Agreement or in the
law to prevent Mr. Rice, after having earned a salary and supervision fee, from using that money
from Rice Inc. and Rice LLC for his own purposes or any lawful purposes that he desired. There is
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no fraud, injustice or other inequity in observing the corporate form and the distinction between Mr.
Rice and Rice Inc. and Rice LLC.
Breach of Contract
7.

Under both Utah's and California's laws Rice Inc. and Rice LLC., as the sole general

partners of Cherry Hills and Bridlevale respectively, are liable for the debts ofBridlevale and Cherry
Hills respectively.
8.

The Trust's breach of contract claim concerning the use ofRymco Framing, Inc. to

perform work for the Cherry Hills Project is barred by the statute of limitations in Cal. Code of Civ.
Proc. § 337. Moreover, Rice Inc. did not a breach the Cherry Hills Agreement when it hired Rymco
Framing, Inc., and it was not a breach of the Cherry Hills Agreement when Rice Inc. agreed with
Rymco Framing, Inc. to increase its prices it charged Cherry Hills to recoup losses from prior
subcontracts to frame Cherry Hills Homes to which Rymco Framing, Inc. was a party.
9.

Rice Inc. breached the Cherry Hills Agreement by failing to repay the $1 ,203,684.28

deficit in its Cherry Hills capital account.
10.

Rice Inc. also breached the Cherry Hills Agreements when they failed to properly

account for partnership funds that are missing, as more fully set forth below in paragraph 15 and
because it failed to provide a final accounting of the Cherry Hills partnership.
11.

Rice LLC did not breach the Bridlevale Agreement when it hired Rymco Framing,

LLC and Mycor Drywall, LLC to perform framing and drywall work for the Bridlevale Homes.
Moreover, the prices charged by Rymco Framing LLC and Mycor Drywall, LLC to frame and install
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drywall in connection with construction of the Bridlevale Homes was not breach the Bridlevale
Agreement inasmuch as the prices those subcontractors charged Bridal were market value.
12.

Rice LLC breached the Bridlevale Agreement by failing to repay the $237,893 deficit

in its Bridlevale capital account.
13.

Rice LLC also breached the Bridlevale Agreement when it failed to properly account

for partnership funds as set forth below in paragraph 16 and failed to provide a final accounting for
the Bridlevale partnership. Moreover, Rice LLC breached the Bridlevale Agreement when Rymco
LLC overcharged Bridlevale in the amount of$270,315.
Breach of Fiduciary Duty

14. As the sole general partners of Cherry Hills and Bridlevale, Rice Inc. and Rice LLC
respectively owed fiduciary duties to the Trust as the sole limited partner. Rice, Inc. and Rice LLC
also owed fiduciary duties to Cherry Hills and Bridlevale, respectively.
15. It was a breach ofRice Inc.'s fiduciary duties owed to the Trust to fail to account for
missing Cherry Hills assets. Specifically, Rice Inc. breached its fiduciary duties by: (a) failing to
account for $17,779 deposited directly into Rice Inc.'s bank account for option upgrades for Cherry
Hills Homes that was never deposited into a Cherry Hills account; (b) failing to account for $9,358
that was missing from the sales of Cherry Hills Homes; (c) by failing to account for $21,725 of
missing deposits made by Cherry Hills to utility companies for the Cherry Hills Project; and (d) by
authorizing and directing the practice of making undocumented interest-free loans from and to
Cherry Hills to or from the Rice Affiliated Entities. Rice Inc. did not breach its fiduciary duties for
having arranged loans to or from the companies in which Rice Inc. and the Trust both had an
25

ownership interest. Rice Inc. did not breach its fiduciary duties based on its use ofRymco Framing,
Inc. to perform subcontract work on the Cherry Hills Project.
16. Rice LLC breached its fiduciary duties owed to the Trust. Specifically, Rice LLC
breached its fiduciary duties by: (a) failing to provide an accounting for why Rymco Framing LLC
charged Bridlevale $270,315 over the amount ofthe subcontract price for framing Bridlevale Homes;
(b) failing to account for $25,785 from escrow payments made to Bridlevale that were missing; (c)
by failing to account for $53,450 from option and upgrade payments made to Rice LLC for
Bridlevale Homes that was missing; (d) by authorizing the practice of making undocumented
interest-free loans to and from Bridlevale to and from the Rice Related Entities, and (e) by using
$80,679 from the improvement bond with West Valley City that belonged to Bridlevale. Rice LLC
did not breach its fiduciary duties by subcontracting with Rymco Framing, LLC and Mycor Drywall,
LLC to frame and install drywall in the Bridlevale Homes.
Fraud
17. Fraud is a false representation of an existing material fact, made knowingly or recklessly
for the purpose of inducing reliance thereon, upon which the plaintiff reasonably relies to his
detriment. It can also arise based on the failure to disclose a material fact in the face of a duty to do
so. A plaintiff must prove each of these elements by clear and convincing evidence. Failure on any
single element is fatal. The evidence must be positive, and fraud must be established and cannot be
presumed in this case even though the court finds that Rice Inc and Rice LLC, as the general partners
of Cherry Hills and Bridlevale respectively, owed a fiduciary duty to the Trust. The Trust has failed
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to prove by clear and convincing evidence a fraudulent intent on the part of Mr. Rice or Rice Inc.
and/or Rice LLC.
Bowler buyout
18. The Trust is entitled to credit for $51,000, the difference between Rice LLC's share of

the purchase price ($125,000) and the amount of $73,500, representing the Trust's share of the
Bridlevale funds used to make the purchase. As a result of the Bowler transaction, Rice LLC and
d'Elia each own 50% ofBridlevale.
Damages
19. The Trust has been damaged in the following amounts (from the Trust's Scenario D) for

which it is entitled to receive liquidating distributions from Cherry Hills and Bridlevale after taking
into consideration all of the adjustments that Clarke Nelson made under scenario D:
Cherry Hills
20. Notes Payable (model home loans addressed at summary judgment and owed by Rice

Inc. based on its position as general partner of Cherry Hills):
Interest on Notes Payable Through April 30, 2003:

$1,200,276
$1,018,493

Missing Utility Refunds:

$21,725

Missing Option and Upgrades:

$17,779

Missing Funds from Home Sales:

$9,358

Unpaid Funds from Rice Related Entity Loans:

$58,187

Lost Interest to Cherry Hills:

$60,367

Rice Inc.'s Capital Deficiency:

$1,203,684.28
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The net amount of damages related to Cherry Hills after making
the appropriate accounting adjustments for which Judgment
should be entered jointly and severally against Rice Inc. and
$2,299.019

Cherry Hills:
Bridlevale
Missing Option and Upgrades

$53,450

Missing Funds from Home Sales

$5,606

Missing Escrow Funds

$25,785

Overcharge by Rymco Framing LLC

$270,315

Misappropriated Utility Bond

$80,679

Credit for Over-Repayment of Rice Entity Loans

-$85,863

Credit for Interest on Loans to Bridlevale

-$24,998

Rice LLC's Capital Deficiency

$237,893

The net amount of damages related to Bridlevale after making
the appropriate accounting adjustments for which Judgment
should be entered against Rice LLC and Bridlevale jointly and
$340.996 1

severally:
21.

The Trust is entitled to an award of damages against Rice Inc. and Cherry Hills in the

amount of$2,299,019 and against Rice LLC and Bridlevale in the amount of$289,496. The Trust is

This amount represents the adjustments reflected in Scenario D of$289,496 plus a $51,500 adjustment for the
buyout of Bowler & Rice, LLC.
1
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entitled to prejudgment interest on the foregoing amounts from and after December 31, 1997 (the
dates on which Cherry Hills' and Bridlevale were terminated (see Amendment to Agreement of
Limited Partnership of Cherry Hills Associates, L.P. at ~ A. and Bridlevale Agreement at~ 1.6.) at
the legal rate of interest and post judgment interest on the foregoing amounts from and after entry of
the Judgment.

.

Septemberli, 2004.

Approved as to form:
Stephen E.W. Hale

'

Attorney for plaintiffs
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CERTIFICATE OF SERVICE

I certify that on~
I 0 , 2004, a copy ofthe foregoing Findings ofF act and
Conclusions of Law was mailed, postage prepaid, to the following:

6.-w

Stephen E.W. Hale
Parr, W addoups, et al.
185 South State Street, # 1300
P. 0. Box 11019
Salt Lake City, Utah 84147
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EXHIBIT "D"

Attachment 8-b

d•Eiia Family Trust UDT dated August 22, 1990 v. Rice Development, Inc., et al.
Cherry Hills Associates, L.P.
Detail of Related Party Transactions-Parties that Provided No Services

Check No [1]
1282
1437
1732
DEP
DEP
DEP
2573
2574
2578
2580
2581
2583
DEP

Date [1]
10/19/1995
11/30/1995
2/20/1996
9/22/1995
10/31/1995
1/3/1997
10/1/1997
10/2/1997
11/13/1997
11/25/1997
12/9/1997
12/15/1997
11/14/1997
[1]

2579
2589
2592
DEP
DEP
DEP
2747

11/18/1997
1/8/1998
1/15/1998
11/21/1997
12/19/1997
1/14/1998
2/10/1998

Part~ [1)

Bridlevale Ltd.
Bridlevale Ltd.
Bridlevale ltd.
Bridlevale Loan
Bridlevale Loan
Bridlevale-Loan
Bridlevale ltd.
Bridlevale Ltd.
Bridlevale ltd.
Bridlevale ltd.
Bridlevale ltd.
Bridlevale Ltd.
Bridlevale, Ltd.
Bridlevale Total
R & W Majestic Development
R & W Majestic Development
R & W Majestic Development
R & W Majestic Development
R & W Majestic Development
R & W Majestic Development
R & W Majestic Development
A & W Majestic Development Total [2]

$

Amount [1]
(20,000)
(70,000)
(146,771)
70,000
20,000
10,656
(83,000)
(70,000)
(30,295)
(58,769)
(32,616)
(42,000)
30,660
(422,136)
(81,000)
(59,892)
(67,000)
5,600
15,000
66,000
{75,000} [3]
(196,292)

9/21/1995

Summerwind Check-Sep Recon
Summerwind Total

{90,000}
(90,000)

2596

1/23/1998

Discovery Development
Discovery Development Total {2]

{43,000}
(43,000)

1843
Layton AIR
Layton AIR
Layton AIR

3/26/1996
4/17/1998
4/30/1998
9/30/1998

Seasons, LLC
Seasons-Layton
Seasons-Layton
Seasons-Layton
Seasons, LLC Total [2]

(30,000)
(7,000) [3]
7,000 [3]
{7,000} [3]
(37,000)

2576
2577
2585
2594
DEP
2016

11/3/1997
11/5/1997
12/23/1997
1/21/1998
11/6/1997
1/29/1998

The Cove at Sun Peak
The Cove at Sun Peak
The Cove at Sun Peak
The Cove at Sun Peak
The Cove at Sun Peak
The Cove at Sun Peak
The Cove at Sun Peak Total [2]

(17,000)
(125,500)
(57,250)
(3,000)
125,500
75,000 [3]
(2,250)
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Attachment 8-b

d'Eiia Family Trust UDT dated August 22, 1990 v. Rice Development, Inc., et al.
Cherry Hills Associates, L.P.
Detail of Related Party Transactions-Parties that Provided No Services

1990 CR

2193
2229
2249
2643
2816
2886
2953
352
3533
364
461
465
491
521
1033
1626
2766
1900
OEP
OEP
OEP
OEP
OEP
OEP
OEP
OEP
OEP
OEP
DEP
DEP
OEP
DEP
OEP
DEP
DEP
OEP
OEP
DEP
DEP
DEP

2/10/1998

1/1/1993
1/29/1993
2/12/1993
2/12/1993
6/15/1993
7/30/1993
8/13/1993
8/31/1993
1/31/1994
2/15/1994
2/28/1994
6/30/1994
7/30/1994
7/30/1994
8/31/1994
6/20/1995
1/15/1996
4/18/1996
7/15/1996
8/15/1996
5/31/1993
6/30/1993
4/1/1994
6/1/1994
6/7/1994
6/14/1994
6/14/1994
6/15/1994
7/11/1994
7/29/1994
10/11/1994
12/23/1994
12/11/1995
12/31/1995
3/27/1996
5/15/1996
7/26/1996
7/30/1996
10/11/1996
11/20/1996
11/25/1996
12/13/1996

Classic Motorcycles- Retail
Classic Motorcycles- Retail Total
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Old Mountain Road
Loan Adv Fr OMR
Adv - OMR For SCI
Loan-OMR
OMR-Serge to Phase 3
OMR-Loan
OMR-Loan
OMR-Loan
OMR-Loan
OMR-Loan to CHA
OMR-Serge TP PH3
SC PD. OMR Painting
OMR Offsites to SC3
Old Mountain Road
Old Mountain Road
OMR
Old Mountain Road
Loan OMR
Loan OMR
Loan from OMR
Loan- OMR
Loan- OMR
Loan - Old Mountain Road

75,000
75,000

[3]

(199,000)
(10,300)
(5,013)
(5,013)
(15,000)
(23,018)
(2,024)
(20,000)
(103,000)
(2,360)
(3,000)
(2,000)
(6,000)
(17,000)
(1 ,000)
(2,418)
(60,000)
(3,000)
(16,395)
(109,000)
15,000
15,000
40,000
6,000
20,000
15,000
15,000
67,000
68,000
150,000
912
26,307
30,000
30,000
1,200
3,000
15,000
94,000
5,000
46,000
2,000
22,000
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Attachment 8-b

d'Eiia Family Trust UDT dated August 22, 1990 v. Rice Development, Inc., et al.
Cherry Hills Associates, L.P.
Detail of Related Party Transactions--Parties that Provided No Services

Trsfr
2765 CHA

6/2/1998
10/8/1998

Old Mountain Road
Old Mountain Road
Old Mountain Road Total [2]

374
1025
1170

3/31/1994
6/15/1995
8/15/1995
2/16/1994
5/3/1995
5/22/1997
6/18/1997
7/10/1997
9/4/1997
[1]

Gerald Rice
Gerald Rice
Gerald Rice
Gerry Rice-Loan
Loan - Jerry Rice
Gerald Rice Capital
Capital Gerry Rice
Capital Gerry Rice
Capital - Gerry Rice
Gerald Rice Total

(20,000)
(236)
(3,000)
70,000
3,000
20,000
6,000
15,000
5,000
95,764

1/6/1998
11/19/1997
12/15/1997
12/16/1997
1/5/1998
1/9/1998

New Home Company
Loan NHC
The New Home Company
The New Home Company
NHC
New Home Company
New Home Company Total [2]

(62,500)
80,801
31,750
47,725
62,500
59,385
219,662

12/31/1996

R & M Development
R & M Development Total

260,000
260,000

DEP
DEP
DEP
DEP
DEP
DEP
2588

DEP
DEP
DEP
DEP
DEP

Total

209 [3]
{20) [3]
82,066

$

{58,187}

Notes:
Agreed to Cherry Hills disbursemenVdeposit detail, which was created from monthly cash detail reports
and reconciled with monthly bank reconciliations.
[2] Also agreed line item amounts to cancelled check or deposit slip.
[3] Record was obtained from the lntercompay Accounts Reconciliation performed by Shauna Fairbourn.
Andersen does not have related party information subsequent to January 1998 and, therefore, has relied
upon Ms. Fairbourn's reconciliation for related party transactions after January 1998.
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EXHIBIT "E"

Attachment 9-b

Bridlevale,

LTO.

Detail of Related Party Transactions-Parties that Provided No Services

Check No [1]
3299A
3294
3295
3080
2126
3171
3177
3168
{DEP]

Date [1]
1/23/98
1/14/98
1/16/98
10/1/97
10/11/96
11/25/97
12/17/97
11/20/97
1/13/98

1332
1490

1/12/95
8/24/94
6/21/95

2009
2475
[DEP]
[DEP]
[DEP]
3284 R&W
3327 R&W

9/6/96
1/28/97
11/11/97
11/25/97
10/23/97
9/2/98
11/10/98

3085
[DEP]

10/9/97
10/9/97

2018
{DEP]
2654
[DEP]

9/12/96
3/21/97
4/25/97
5/1/97
12/17/98

1811 NHC

2/9/98

Deposit
Deposit
Deposit
Deposit
Deposit
Deposit
1001
A
001

7/13/94
8/3/94
8/3/94
10/31/94
11/15/94
11/30/94
10/1/94
8/24/94
8/15/94

c

Part;t [1]
Howard Development
Howard Development
Howard Development
Howard Development
Howard Development
Howard Development
Howard Development
Howard Development
Deposit
Howard Development Total
Bowler Realty
Bowler Realty
Bowler Realty
Bowler Realty Total
R & W Majestic Deve
R & W Majestic Deve
Loan- R & W
Loan- R & W
Loan from R & W
R & W Majestic
R & W Majestic
R & W Majestic Total

$

Amount [1]
(70,351)
(89,866)
(70,783)
(70,000)
(52,000)
(47,500)
(42,000)
(32,500)
70,500
(404,500)
(253)
(28,312)
{48,761)
(77,326)
(10,000)
(135,000)
20,000
2,000
31,000
15,708 [2]
2,595 [2]
(73,697)

Classic Motorcycles
Loan Payback
Classic Motorcycles Total

(71,025)
71,025

Seasons, L.L.C.
Loan from Seasons
Seasons, L.L.C.
Seasons, LLC
Seasons. LLC
Seasons LLC Total

(25,000)
25,050
(25,050)
25,050
3,005
3,055

The New Home Company
New Home Corp Total
Bowler and Rice
Bowler and Rice
Bowler and Rice
Bowler and Rice
Bowler and Rice
Bowler and Rice
Bowler and Rice
Bowler and Rice
Bowler & Rice LLC
Bowler and Rice Total

5,000
5,000
100
100
. 8,100
4,355
24,204
4,419
(5,998)
(16,078)
( 13,282)
5,920

(2]

Attachment 9-b

Bridlevale, LTO.
Detail of Related Party Transactions-Parties that Provided No Services

3002
AWT

9/11/97
1/27/98

The Cove at Sun Peak
The Cove at Sun Peak
The Cove at Sun Peak Total

[DEP]
{DEP]

3/25/97
8/29/97

Loan-GHR Credit Line
Deposit - GHR
Gerald Rice Total

(1]

52,000
16,100
68,100

3076
[DEP]
[DEP]
[DEP]
[DEP]
3283
{DEP]

9/29/97
11/4/97
11/11/97
12/29/97
12/10/97
12/26/97
1/21/98

Captain Development
Loan - Captain
Loan - Captain
Captain
Loan - Captain
Captain Development
Deposit
Captain Development Total

(83,000)
900
79,500
61,000
20,000
(60,225}
72,000
90,175

1750
1825
2420
DEP

9/21/95
10/16/95
1/2/97
10/20/95
11/30/95
2/20/96
9/30/97
10/2/97
11/13/97
11/25/97
12/9/97
12/15/97
11/14/97

Cherry Hills Assoc.
Cherry Hills Assoc.
Cherry Hills Assoc.
Deposit
Cherry Hills Associates, L.P.
Cherry Hills Associates, L. P.
Loan - Cherry Hills
Loan- CHA
Loan- CHA
Loan- CHA
Loan- CHA
Cherry Hills
Cherry Hills Assoc.
Cherry Hills Total

(70,000)
(20,000)
(10,656)
20,000
70,000
146,771
83,000
70,000
30,295
58,769
32,616
42,000
(30,660)
422,136

DEP
{DEP]
{DEP]
[DEP]
[DEP]
[DEP]
[DEPJ
3164

Total

(23,000)
70,000 [2]
47,000

$

85,863

Notes:
[1] With the exception of amounts covered by Note 2, line item amounts were agreed to a cancelled check or
deposit slip and to Bridlevale disbursemenVdeposit detail, which was created from monthly cash detail
reports and reconciled with monthly bank reconciliations.
[2] Record was obtained from the lntercompay Accounts Reconciliation performed by Shauna Fairbourn.
Andersen does not have related party information subsequent to January 1998.
{3] Simple interest was calculatated at 10%, the pre-judgement interest rate, on the daily outstanding related
party balance. See Attachment 9-c.

